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FEDERAL MARI TI ME COWM SSI ON
46 CFR PARTS 501 AND 535
DOCKET NO. 03-15
RIN 3072-AC28
OCEAN COVWON CARRI ER AND MARI NE TERM NAL OPERATOR

AGREEMENTS SUBJECT TO THE SHI PPI NG ACT OF 1984

AGENCY: Federal Maritinme Comm ssion.

ACTI ON: Noti ce of Proposed Rul emaki ng.

SUMVARY: The Federal Maritinme Conmm ssion proposes to anend
its regulations governing agreenents anobng ocean
common carriers and marine termnal operators
in response to changes in the shipping industry
since the enactnent of the Qcean Shipping Reform
Act of 1998 (“OSRA”), which anended the Shipping
Act of 1984 (“Shipping Act"). The Comm ssi on
proposes to delegate additional authority to the
Director of the Conmm ssion's Bureau of Trade
Anal ysis (46 CFR part 501). The Comm ssion al so
proposes to update its rules relating to standards
and exceptions for information that a filed

agreenent nust contain and to revise its



DATES:

regul ations pertaining to transshi pnment agreenents
(46 CFR part 535). Further, the Conm ssion
proposes to nodify its Information Form and

Moni toring Reports regul ations and appendi ces (46
CFR part 535) to reflect changes in the anount and
kind of data the Comm ssion deens necessary to
nmonitor carriers' use of their antitrust imunity
for filed agreenents. Finally, the Conm ssion
proposes to revise its regulations regarding the
filing of agreenent mnutes (46 CFR part 535).

The revision would reduce inadequate inclusion or
coverage of substantive issues and insufficient

| evel s of detail to describe carrier discussions,
clarify regulations on neetings for which mnutes
are required to be filed, and identify and provide
for tinmely Conm ssion access to materials used or

di scussed in such neetings.

Submit an original and 15 copies of coments
(paper) , or e-nail comments as an attachnent in
Wor dPerfect 10, Mcrosoft Wrd 2000, or earlier
versions of these applications, no later than
January 30, 2004. Requests for neetings to make

oral presentations to individual Comm ssioners



must be received, and the neetings conpleted, by

this date as well.

ADDRESS: Address all comments concerning this proposed rule
to:

Bryant L. VanBrakle, Secretary
Federal Maritinme Comm ssion
800 North Capitol Street, NW
Room 1046

Washi ngton, DC 20573-0001

(202) 523-5725

E-mail: secretary@nt. gov

FOR FURTHER | NFORVATI ON CONTACT:

Carol J. Neustadt, Acting Ceneral Counsel
Federal Maritinme Comm ssion

800 North Capitol Street, NW

Room 1018

Washi ngton, DC 20573-0001

(202) 523-5740

E-mai |l : GeneralCounsel@fmc.gov

Fl orence A Carr, Director
Bureau of Trade Analysis
Federal Maritinme Conmm ssion
800 North Capitol Street, NW
Room 940
Washi ngton, DC 20573-0001
(202) 523-5796
E-mai|l: tradeanal ysi s@ nt. gov
SUPPLEMENTARY | NFORVATI ON:
Qutline

|. Delegations to the Director, Bureau of Trade Analysis, 46
CFR 501. 26.

1. The Content of Ccean Common Carrier and Marine Term nal

QOperator Agreenents Subject to the Shipping Act of 1984, 46

CFR part 535, subparts A B, C and D.
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A. Background - Docket No. 99-13
1. Introduction
2. Summary of the Comments
B. The Proposed Rule
1. Proposed Changes to Address Concerns for
Certainty
2. Proposed Changes to Address Concerns for Future
Commercial Flexibility
a. Requirement to File Every Agreenent
b. Mdifications to Effective Agreenents
c. Exenptions
i. Low Market Share Exenption and
Definition of Capacity
Rati onal i zati on
ii. Revision of the Present Exenptions
for Non-substantive Agreenents and
Amrendnents, M scel | aneous
Modi fications (proposed §§ 535.302
and 535.309), and Public Notice of
Filings (proposed § 535.602)
iii. Transshipment Agreenents
3. Confidentiality of Sensitive Conmmercial
Information in Filed Agreenents

I'1l1. Information Fornms and Monitoring Reports, 46 CFR part



535, subparts E and G
A. Introduction
B. Background
1. The Current Regul ations
2. Changes in Carrier Agreenents since OSRA
C. The Proposed Rule
1. Information Form Regul ations
2. Information Form
a. Section |
b. Section Il
c. Section |11
d. Section IV
Mar ket Share
ii. Total Average Revenue
iii. Cargo Volune and Revenue Results
for the Top 10 Agreenent-Wde
Commodi ti es
iv. Vessel Capacity and Utilization
v. Port Service
e. Section V
3. Monitoring Report Regul ations
4, Monitoring Report
a. Section |

b. Section |1



c. Section Il
D. Inplenentation of the Proposed Information Form and
Monitoring Report Regul ations
|'V. M nutes, 46 CFR part 535, subpart G
A. Introduction
B. Discussion of the conponents of the current mnutes
rules and the proposed changes
1. Agreenents Required to File M nutes
2. Definition of Meeting
3. Content of M nutes
4. Serial MNunbers
5. Filing Deadlines
V. M scell aneous Changes to 46 CFR part 535
VI. Oral Presentations
VII. Statutory Reviews and Request for Comments
|. Delegations to the Director, Bureau of Trade Analysis, 46
CFR 501. 26.
The proposed rule anends § 501.26 to account for
nodi fications in the delegations of the Conmm ssion's
authority to the Director, Bureau of Trade Analysis (“BTA”")
in connection with the proposed nodifications in 46 CFR part
535. Specifically, sections 501.26(c) and (d) are being
revised to match the re-coded section nunbers for

applications for waivers to the reporting requirenents for



carrier agreenments in part 535 of the proposed rule.

Sections 501.26(o) and (p) are being added to provide new
del egations of authority to the Director of BTA pertaining
to the proposed Monitoring Report regulations for carrier

agreenents in part 535 of the proposed rule.

I1. The Content of GOcean Common Carrier and Marine Term nal
Operator Agreenents Subject to the Shipping Act of 1984, 46
CFR part 535, subparts A B, C, and D

A. Background - Docket No. 99-13

1. Introduction

The Shipping Act of 1984, 46 U. S.C. app. §§ 1701-1719
(" Shipping Act"), requires, at section 5(a), the filing of
certain types of conmmercial agreenents by and anbng ocean
common carriers and marine termnal operators with the
Federal Maritime Comm ssion ("Comm ssion”™ or “FMC”). 46
US C app. § 1704(a). The Commi ssion's current regul ations
i npl ementing this provision were first adopted by the
Commi ssion in that sanme year. Docket Nos. 84-26 and 84-32,

Rul es CGovernins Asreenents by COcean Conmmon Carriers and

O her Persons Subiject to the Shipping Act of 1984, 22 S.R R

1453, 49 FR 45320 (final rule) (Novenmber 15, 1984) ("Docket
Nos. 84-26 and 84-32 (final rule)"). The Conmm ssi on nost
recently anended its agreenent rules in 1999, in response to
changes nmade to the Shipping Act by the COcean Shipping
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Ref orm Act of 1998, Public Law No. 105-258 (“OSRA”). Docket

No. 98-26, Ccean Common Carrier and Marine Term nal Operator

Asreenents Subiect to the Shipping Act of 1984, 64 FR 11236,

March 8, 1999, ("Docket No. 98-26").

Pursuant to changes nmandated by OSRA, Docket No. 98-26
elimnated nost of the "form and manner" rules describing
the procedural rules for filing these agreenents, but |eft
unchanged the substantive "content” requirenments, which were
not affected by OSRA 64 FR 11238. Comments submtted in
t he course of Docket No. 98-26 reveal ed concerns and
uncertainties about the Conmm ssion's substantive
requi rements for agreenents, and requested further
clarifications, enhancenents or new rules on agreenents. In
response to these concerns, the Conmssion initiated Docket

No. 99-13, The Content of Ocean Common Carrier and Marine

Ternmi nal Operator Agreenents Subiect to the Shipping Act of

1984, by the publication of a Notice of Inquiry (“NOI”) on
August 3, 1999, requesting coment on the specific manner in
which the Comm ssion's agreenent content rules should be

updated or refined. 64 FR 42057.* The Comm ssion asked

' Docket No. 99-13, The Content of Ocean Common Carrier and
Marine Termnal Qperators Agreenents Subiect to the Shipping Act
of 1984, has been discontinued by separate order. The i nst ant
proceedi ng, Docket No. 03-15, Ccean Common Carrier and Mirine
Term nal Operator Asreenents Subiect to the Shipping Act of 1984,
enconpasses fornmer Docket No. 99-13 and expands it to cover
additional matters. As indicated below, the five comments
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commenters to include concrete exanples and to quantify
their answers in response to the NOI. Id.

The Comm ssion received five comments in response to
the NOI, all of which requested that the Conm ssion's rules
on content standards for agreenent filings be updated or
refined in a further rulemaking and identified three main
concerns: certainty, flexibility, and confidentiality.
These comments are summarized bel ow.

2. Summary of the Comments

The Conm ssion received comments from the National
I ndustrial Transportation League (“NITL”), the Council of
European & Japanese National Shipowners' Associations
("CENSA"), the International Longshoreman's Association
(“ILA”) '’ P& Nedl| | oyd, Ltd. (“PONL”), and the Ccean Carrier

Working Goup Agreenment (“OCWGA”) .2

submtted to the Comm ssion in Docket No. 99-13 are incorporated
by reference into the record of the instant proceeding and have
been considered by the Conm ssion.

* Menbers of OCWGA at the time of this subm ssion were: t he
Latin America Agreenent; Israel Trade Conference; Trans-Atlantic
Conference Agreenent; Transpacific Stabilization Agreenent;
United States/Australia-New Zeal and Association; United
States/ South Europe Conference; United States/Southern Africa
Conference; Wstbound Transpacific Stabilization Agreenent;
Medi terranean-North Pacific Coast Freight Conference; A P.

Mol | er-Maersk Line; Contship Containerlines, Ltd.; Crow ey
Anerican Transport, Inc; Evergreen Marine Corporation (Taiwan)
Ltd.; King Ocean Service de Venezuela, S. A ; Sea-Land Service,
Inc.; Star Shipping A/S; Tropical Shipping & Construction
Company, Ltd.; Wallenius WI hel nsen Lines AS; Zi mlsrael

9



In addition to responses directed at particul ar
guestions posed by the Conm ssion in the NOI, summari zed
bel ow, there were sone general coments in response to the
Commission's initial inquiry. OCOWGA recommends that the
Conm ssion revise the rules by affirmatively defining what
must be included in the filed agreenent, rather than
enunerating what need not be filed. OCWAA at 11. It states
that this approach would allow for increnental adjustnents
to the regulations and clarify any uncertainty in the rule.
Id. at 11-12.

OCWAA and PONL both assert that the Comm ssion should
determne the level of specificity it requires for such
filings to be neaningful, and balance that need against the
burden on filers. OCWGA at 19; PONL at 8. OCWGA suggest s
that the Comm ssion seek to alleviate commercial harm
arising from the disclosure of sensitive business
information and the adm nistrative costs associated with
filing agreenments so specific that they require constant
amendnents which also nust be filed. OCWGA at 19.

A summary of coments addressed to the specific
guestions contained in the NOL foll ows.

(a) The Conm ssion asked whether the current filing

exenption for routine operational or admnistrative matters

Navi gati on Conpany; and Hapag-Lloyd Container Linie GmbH.
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should be elimnated, retained in its current form or

nodi fied (NOI Question 1). Although the current regulations
provide that filed agreenents be "the conplete agreenent
anong the parties and . . . specify in detail the substance
of the understanding of the parties" (46 CFR 535.407(a)), as
summari zed bel ow, several conmments generally remark that
there are exceptions to this requirenent. The comments cite
the Commssion's rules allowing "permssive authority” at 46
CFR 535.407(b)® and the exenption from additional filing for
interstitial inplementation of routine operational or

adm nistrative matters at 46 CFR 407(c). OCWGEA cont ends
that the Conm ssion has never required the parties to a
filed agreenent to actually exercise all the authority in an
agr eement . It also alleges that the Conm ssion's

proceedi ngs in Docket No. 97-07, Possible Unfiled Agreenent

bet ween Hvundai Merchant Marine Co., Ltd. and Mediterranean

Shipping Co.. S.A.. 28 S.R R 1428 (2000) and Docket No. 97-

® That provision states:

Except as provided in paragraph (c) of this section
agreenent clauses which contenplate a further agreenent
or give the parties authority to discuss and/or
negotiate a further agreenment, the ternms of which are
not fully set forth in the enabling agreenent, wll be
permtted only if the enabling agreenent indicates that
any such further agreenment cannot go into effect unless
filed and effective under the Shipping Act and that
interstitial inplenmentation of routine operational or
admnistrative matters is permtted wthout requiring
further filings.
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08, Possible Unfiled Agreenent Among A. P. Ml | er-Mersk

Li ne, P& Nedllovd Limted and Sea-Land Service, Inc., 28

S.R R 1431 (2000) (“Docket No. 97-08"), deviate from that
posi tion. OCOWGA at 12-13. OCOWGA asserts that allow ng
perm ssive authority benefits both the Conmm ssion and the
carriers because it allows the Comm ssion to consider both
the immedi ate and potential future effects of the agreenent,
while providing carriers essential operational and
commercial flexibility. Id. at 13. OCWGA suggests that not
all owi ng such perm ssive authority would be inpossibly
burdensone for both carriers and the Comm ssion. Id.
OCOWGA gives four instances in which permssive
authority could pronote flexibility. Id. at 14-17. First,
with regard to the requirenent that an agreenment provide
information as to the nunber of vessels and vessel
capacity/slots it intends to utilize, OCWMA asserts it would
be useful for the Comm ssion to formalize the current policy
that an agreenent may set forth a maxi mum nunber (or range)
of vessels and capacity, or maxi mum nunber of slots, that
may be used without anendnent to the agreenent. Id. at 14.
Second, OCWGA states that the Conm ssion's practice
all owi ng agreenents to describe their geographic scope in
terns of port ranges rather than the specific ports served

is beneficial because operational and comerci al
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considerations may require diversions on short notice. Id.
at 15. OCWGA further asserts that there is no regulatory
purpose in requiring that an agreenent nanme the specific
ports it intends to serve rather than port ranges, because
such information is provided to the Conm ssion in the
information fornms and nonitoring reports, and typically is
al so provided to the public through published sailing
schedul es. Id.

Third, OCWGA recommends that agreenments continue to
have the ability to contain perm ssive authority for their
menbers to discuss and agree on joining other agreenents, as
the Comm ssion would have notice of any action taken under
such authority through a subsequent filing. Id. at 15-16.
OCOWGA objects to any requirenent that an amendnent to the
original agreenent also be filed when the parties exercise
perm ssive authority. It asserts that such a requirenent
woul d serve no legitimate regul atory purpose and would be
dupl i cati ve. It notes that there are 25 effective
agreenents currently on file with the Comm ssion which
contain this authority. Id. at 16. Finally, OCWNGA
recomrends that the Conm ssion allow perm ssive authority to

i nclude operational agreenents, such as slot or space
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charters.*

PONL and CENSA contend that the term "routine
operational or admnistrative matters"” used in section
535.407(c), lacks clarity. PONL at 6; CENSA at 1. CENSA
suggests that the Comm ssion identify and define those
aspects of agreenents which are relevant to its initia
review and subsequent nonitoring responsibilities, and
establish specific rules with respect to them CENSA at 2
OCWEA, however, recommends that the existing exenption for
"routine operational or admnistrative matters" be retained
inits current form OCOWGA at 10

PONL contends that the Comm ssion's interpretations of
the term "interstitial implementation”® in Docket No. 97-08

and Docket No. 96-14, Conpania Sud Aneri cana de Vapores,

S.A. v. Inter-Anerican Freight Conference, 28 S.R R 137

(1998) (‘CSAV'), have namde that term very unclear. PONL

asserts that its attenpts to use the term "interstitial"” in

* OCWGA'’s position on operational agreenents generally is
di scussed bel ow.

> The ternms ‘interstitial inplenentation” and ‘routine

operational or admnistrative matters" are found in 46 CFR

535.407(c), which provides that:
[flurther specific agreenments or understandings which are
establ i shed pursuant to express enabling authority in an
agreenent are considered interstitial inplenentation and are
permtted without further filing under section 5 of the Act
only if the further agreenent concerns routine operationa
or admnistrative matters, including the establishnent of
tariff rates, rules and regul ations.
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agreenents have nmet with objection from the Conm ssion's
Bureau of Trade Analysis Ofice of Agreenents. PONL at 5
PONL asserts that if the Comm ssion considers a
conference's inplenentation of its tariff rate agreenent
authority an "interstitial inplenmentation,” as indicated in
the exanple in 535.407(c), then it should simlarly consider
i npl erentation of authority to agree on a joint approach to
joining a conference to be a routine admnistrative matter
and an interstitial inplenentation of such authority. Id.
PONL further asserts that the inplenentation of rates,
terms, and conditions by an agreenment with space charter
authority should also be considered interstitial. Id. PONL
suggests that an agreenment that, for exanple, includes the
authority for its nenbers to enter into space charters, as
wel|l as other authorities, can enter into a space charter
wi thout any additional filings, as contenplated by 46 CFR
535. 407(b). PONL asserts that little purpose would be
served by requiring the public filing of agreenents that
involve interstitial inplenentation of express enabling
authority contained in a filed and effective agreenent.
Id. at 8.
(b) The Comm ssion posed the question, ‘if parties were
required to file every arrangenent or understanding that

cane within the scope of section 4, would they be subject to
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comrerci al harm or burden?" (NOI Question 2). Section 5(a)
of the Shipping Act requires the filing of a ‘true copy of
every agreement.” 46 U S.C. app. § 1704(a). The

Comm ssion's regulations currently require that the filed
agreenent be true, conplete, detailed and specific. 46 CFR
535.103(g), 535.401(a) (1), 535.407(a). PONL, CENSA and
OCWAA all assert that the Commission's requirenent that the
‘conplete" agreenent be filed cannot be interpreted
literally. PONL asserts that a literal reading would create
an internal conflict between the Shipping Act's 45-day

wai ting period inposed on agreenents before they becone
effective, and the fact that tariff rate reductions may
becone effective imedi ately. PONL at 7. Simlarly, OCWA
believes that the 45-day waiting provision indicates that
Congress did not intend to require every detail of
coordinated carrier activity to be filed. OCWEA mai nt ai ns
that the Shipping Act's use of the phrase ‘every agreenent”
should not be construed literally or else it would be

i npossible to file every detail of joint or group
arrangenents. OCWA at 8, 19. OCWEA asserts that inposing
such a requirenent on service contracting agreenents woul d
subject themto an enornous and repetitive filing burden
(because the service contracts thenselves are filed) and, in

the case of contracts with confidentiality clauses, m ght

16



violate the terns of the service contract itself and the
Shipping Act. Id. at 21. OCWGA bel i eves that at sone |evel
of specificity, ‘agreenents" cease to have any relevance to
the Comm ssion's statutory duties. Id.

CENSA contends that the term "conplete"” is of little
gui dance to the industry. CENSA at 1. PONL objects to the
current regulation's requirenent that a "true and conpl ete"
agreenent be filed, stating that the statutory requirenent
is only that a ‘true copy" of the agreenment be fil ed. PONL
at 2 (conparing section 5(a) of the Shipping Act with 46 CFR
535.407 (a)). It notes that the Comm ssion's jurisdiction
may not cover the "conplete" agreement if, for exanple, it
i nvol ves trade between foreign ports; and states that based
on the Conmm ssion's regul ations, "conplete" does not include
‘routine operational or admnistrative matters." Id. at 2-3
(citing 46 CFR 535.407(c)).

PONL asserts that certain agreenents, for exanple,
cross space charters, vessel sharing, and alliance
agreements, that are on their face subject to additional
under st andi ngs have been accepted for filing and allowed to
go into effect by the Comm ssion. Id. at 3. It further
asserts that, therefore, the Commi ssion's jurisdictiona
[imtations, 1its current regulations, and its past practice

of not objecting to the filing of agreenments using
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perm ssive authority phrases indicate that the term
"conpl ete" does not literally mean conplete. 1d. at 4.

NI TL urges that only those carrier agreenents which are
likely to have a significant inpact on conpetition in a
given market continue to require “complete” filing with the
Commi ssi on. NI TL at 4. NI TL asserts that the Conm ssion
and the public need to have the ability to read and
understand the scope and terns of agreenents that are likely
to result in a reduction in conpetition or otherw se
artificially influence the supply of and demand for ocean
transportation service. Id. at 3-4. N TL opines that
detailed and conplete information filed by the carrier
parties to such agreenents is required. However, N TL
cautions that the requirenent for the filing of a conplete
agreenment should not be interpreted so as to restrict usefu
operational flexibility, particularly in non-conference type
settings such as space/slot charter and sailing agreenents.
Id.

(c) The Comm ssion asked whether it should adopt different
standards for agreenent content for different types of
agreenents. (NOI Question 3). OCOWGA points out that the
Commi ssi on al ready distingui shes between conference and

ot her types of agreenments in 46 CFR 535.404, but warns that

devel opi ng further general standards for different types of
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agreenents may create nore confusion. OCWAA at 22. Wth
respect to alliances and space/vessel sharing agreenents,
which do not easily fit into fixed categories however, OCNGA
suggests that the Conmssion clarify the filing requirenents
t hrough gui dance stated in functional terns, as opposed to
the rules' current use of classification terns. Id. at 22.
OCOWGA suggests as an exanple, that the Commission's rules
direct that each "agreenent that provides for the sharing of
vessel s or space on vessels shall state the maxi num nunber
and capacity of vessels that nmay be so enployed." Id.

NI TL believes that the |evel of detail for filings
related to agreenents that would not significantly alter
conpetitive conditions in a given market should be rel axed.
NI TL at 5. CENSA sinply urges that the Conm ssion avoid
unnecessary and burdensone requirenents and provide carriers
with a reasonabl e anmount of operational flexibility. CENSA
at 2.

(d) The Conm ssion asked whether commenters could identify
types of agreenents currently filed which would be
appropriate for exenption from filing under section 16 of

t he Shipping Act.® (NOI Question 4). OCWEA, PONL and CENSA

¢ Section 16 provides, inter alia, that the Comm ssion "may

exenpt for the future any class of agreenents . . . if it finds
that the exenption will not result in substantial reduction in
conpetition or be detrinmental to commerce.” 46 U S.C app. §
1715.
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mai ntain that agreenments with little or no conpetitive
effect, agreenents concerning operations, and slot charter
agreenents should all be exenpt fromthe filing requirenents
of the Shipping Act. OCWEA asserts that agreenments which
typically have little or no conpetitive effect (such as
those that do not authorize discussion or agreenent on
rates, vessel operating costs, shared vessel usage, service
contracts, or capacity) should be conpletely exenpt from the
filing requirenments of the Shipping Act. OCWGA at 23
OCWEA contends that this exenption would serve the dua
pur poses of defining the applicability of the term
"cooperative working arrangenent” found in section 4(a)(5)
of the Shipping Act” and providing certainty regarding the
filing requirements. Id. It urges the Conm ssion to retain
the other existing exenptions. Id.

NI TL suggests that the Conm ssion consider further

exenptions for other types of agreenments that do not

"Section 4(a) (5) of the Shipping Act reads, "This Act applies to
agreenents by or anong ocean common carriers to - (5) engage in
exclusive, preferential, or cooperative working arrangenents
anong thenselves or wwth one or nore marine term nal operators
. " 46 U S.C. app. § 1703(a)(5). The Comm ssion's

regul ations define a "cooperative working arrangenent"” as

an agreenent which establishes exclusive, preferential

or cooperative working relationships which are subject

to the Shipping Act of 1984, but which do not fal

precisely wthin the arrangenents of any specifically

defi ned agreenent.
46 CFR 535.104 (1) .
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significantly affect conpetition. NI TL at 6. NI TL approves
of the existing exenption fromfiling for interstitia

i npl erentation of routine operational or admnistrative
matters found in section 535.407(c). Where full exenption
for a certain type of agreenment is not warranted, N TL
bel i eves that the Conm ssion should consider a relaxation of
ot her procedural requirenments, such as the waiting period
requirement. Id.

OCWGA observes that in late 1996 and early 1997,

Conmm ssion staff began informally requiring space charter,
slot charter, sailing and other fornms of cooperative
agreenents anong carriers (collectively referred to as "sl ot
charter agreenments") to contain a greater degree of detai
than had been required at any tine since 1984. OOWNA at 4-
5. OCWGA contends that there is now considerable
uncertainty stemmng from recent Conm ssion proceedi ngs as
to what nust be set forth in such agreenents. Id.

PONL suggests that the Conm ssion adopt an exenption
for sinple space charter agreenents where one carrier
charters space to another, stating that this enhances, not
reduces conpetition. PONL at 9. OCWGA opi nes that nost
slot charter agreenents "resenble a joint venture or
partnership in which on-going and extensive operationa

coordination is necessary to provide an efficient,
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conpetitive, and coordinated service." OCWNAA at 5-6. OCOWGA
urges that the Conmm ssion resolve this uncertainty in the
proposed rules bearing in mnd such things as the purpose of
agreenent filing, what information is practical to include,
the procedural requirenents of the Shipping Act, and
flexibility for the Comm ssion and carriers to process
amendrments to agreements. Id. at 6.

OCOWGA contends that the Shipping Act's repl acenment of
the "public interest" standard (which required an
affirmati ve showi ng of public benefit before an agreenent
could be approved) with the presunption that agreenments are
perm ssi bl e, changed the Conm ssion's need for certain
i nformation. Id. at 7. OCWGA states that, therefore, the
informati on necessary to anal yze whether an agreenent is
likely to result in an unreasonable increase in rates or
unreasonabl e reduction in services is identifiable and
[imted to the nature of the coordinated activities, the
identity and nunber of parties involved, and the trades in
which the agreenent w Il operate. Id. Beyond these basic
points of information, OCWGA contends, there is a dispute
over what should be fil ed. Id. at 7-8.

OCWGA further contends that operational arrangenents
arising from slot charter agreenents that detail how the

parties put into effect the authority set forth in the filed
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agreenent should be exenpted from filing, arguing the
docunents are "non-standard" and not "created to fulfill a
regul atory purpose." Id. at 17. OCWGA al so opi nes that
filing operational arrangenents arising from slot charter
agreenents woul d be unworkabl e, because of their excessive
specificity, and inpractical, because including such details
would require the frequent filing of anmendnments. Id.

(e) The Comm ssion asked whether the rates charged by one
carrier to another for use of space and/or vessels should be
exempt from filing or withheld from public disclosure. (NOI
Question 5). PONL and OCWGA contend that for the last 15
years there has been a de facto exenption to the Shipping
Act's filing requirenents for slot charter costs. PONL at

9; OCWGAA at 24. PONL states that requiring the filing and
subsequent public disclosure of that information would harm
carriers because other carriers would insist on getting the
sane rates, and conpeting carriers and shippers could use
the price information in any further pricing and rate

negoti ation. PONL at 9. PONL believes that there would be
no regulatory benefit to requiring that such rates be nade
public. Id. Simlarly, OCWNGA believes that these rates
shoul d be confidential and that the public has no legitimte
interest in them OCWGA at 24, OCWGEA al so nmi ntains that

such disclosure would be anticonpetitive because it would
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"circunscribe the ability of carriers to negotiate different
rates with different carriers.” Id.

CENSA al so asserts that the ‘industry needs sone degree
of confidentiality with respect to the comercial terns of
their operational agreenments.” CENSA at 2. It clains that
requiring carriers to disclose the anounts they pay for
vessel space "could prove to be anticonpetitive and contrary
to the objectives of OSRA.” Id.

(f) The Comm ssion requested coments on whether public
di sclosure of filed agreenents is useful to shippers,
internmedi aries, |abor, non-party carriers, marine termna
operators or other interested persons. (NOL Question 6).
PONL and OCWGA state that beneficial shippers and ocean
transportation internediaries (“OTIs”) have shown little
interest in filed agreenents. PONL at 10; OCWGA at 24
OCWGA opines that on the rare occasions that shippers or
OTIs do express such interest they usually request the
information directly from the carrier or from the agreenent
rather than from the Conm ssion. OCOWGA at 24. PONL
suggests that the Comm ssion answer this question by
reviewming its records pertaining to requests for copies of
agreenents and coments on filed agreenents. PONL at 10
ILA would like certain matters in agreenent filings to

be made public and for agreenents filed wth the Conmm ssion
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(and noticed in the Federal Register) to docunent the
origins, destinations, and points of entry and departure of

cargo accurately and in an easily understandabl e manner that

will not handicap it in admnistering and enforcing the
provisions of its own collective bargaining agreenents. | LA
at 1. I LA argues that not naking such information publicly

avai l abl e would hanper its ability to detect the novenents
of containers destined for a designated port area but off-

| oaded at different port. Id. at |-2. | LA states that it
requires access to the carriers' electronic systens, and
that it is concerned by sone carriers' practice of making
certain information public but masking it in digitized
codes. Id. at 2. ILA maintains that it is not seeking to
have the Comm ssion require disclosure of conpetitive rates
of carriers, their surrogates or allies. Id. Al though ILA
asserts that its labor contracts apply regardl ess of whether
the filed agreenent is classified as a "rate agreenent” or

an "operational agreenent,” |ILA wants the "ability to
anticipate and |ocate the shipnments which its contracts
entitle its [llongshorepersons to handle and which are
subject to charges as defined under those agreenents." Id.
(g) The Conm ssion asked whether it can inplenment neasures

to protect commercially sensitive information contained in

filed agreenents. (NOL Question 7). Some commenters assert

25



that there nmay be sensitive commercial information in filed
agreenents that the parties may legitimately need to

prot ect. OCOWGA notes that while section 6(a) requires
publication in the Federal Register, section 6(j) appears to
specify a different treatnent for section 5 agreenents than
for "docunmentary material" submtted under sections 5 and 6.
OCWEA at  24- 25. It maintains that this may place sone
procedural restrictions on how the Conm ssion inplenents its
authority to protect such information from disclosure and
urges that, “[s]lpecifically, in order for information to be
unanbi guously protected from disclosure, such infornmation
must not be required to be included in the agreenent
required to be filed under section 5.” Id. PONL opines
that the Conm ssion has already inplenmented neasures to
protect commercially sensitive information because it does
not require conferences to publicly file mnutes and notes
that the Comm ssion's exenption authority can shield such

i nf ormati on. PONL at 10.

NI TL believes that the Comm ssion should not shield
from disclosure information that would enable shippers to
gain a thorough and conpl ete understandi ng of the scope of a
filed agreenent likely to have a substantial inpact on
conpetition, such as conference or discussion agreenents.

NI TL at 7. However, N TL asserts that information of a
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purely operational nature, and not relating to conpetition
may be appropriately protected from public disclosure and
should be determned on a case-by-case basis. Id.

ILA believes that the Comm ssion should require that
agreenents filed with it contain provisions which, while
nei ther exposing rates nor other truly confidential data,
woul d allow | abor interests to track the novenents of
contai neri zed cargoes subject to collective bargaining
agreenents. I LA at 2.

(h) The Conm ssion requested commenters to provide
information on how conpeting concerns of conpl eteness,
burden and confidentiality are resolved in the filing

requi rements of other regulatory agenci es. (NOTI Question
8). OCOWGA notes that no other agency operates under a
statutory provision identical to section 6(j) of the

Shi pping Act but cites sone conparabl e provisions used by
ot her agencies. OCWGA at 26. These include provisions by
the Departnment of Transportation (‘DOT") for air carrier
agreements, the Surface Transportation Board (“STB”) for
agreenents anong railroads, the Federal Trade Comm ssion
("FTC') for general pre-nerger notifications and the
Securities and Exchange Comm ssion ("SEC') for registration
statenents for securities. OCWGA notes that under 49 U. S C

§ 41308 and 49 U S.C § 41309(a) the Secretary of
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Transportation has the authority to exenpt from antitrust
| aws cooperative air carrier agreenents filed with it and
that to obtain this exenption, an air carrier nust file ‘a
true copy . . . and conplete nmenorandum of an agreenent.”
Id. OCWAA further notes that DOT has inplenented
regul ations to protect the confidentiality of this
information (14 CFR 302.39(b)) which provide a procedure by
which a carrier may nmark as confidential portions of an
agreenent and may nove to w thhold such portion from public
di scl osure.' Id.

OCWAA also cites to 49 U S. C § 10502 which grants the
STB authority to exenpt rail carriers fromthe antitrust
laws and directs it to approve and nonitor those agreenents
pursuant to 49 U S. C. §§8 10704 and 10705. OCWGA urges that
49 CFR 1313.7 and 1313.16 be used as exanples for the
confidential treatnment of agreenment information. Id.
Finally, OCWGA notes that the FTC receives pre-nerger
notification filings for conpanies under its jurisdiction

and that 15 U S.C. § 18a(h) exenpts from disclosure any

rule reads, in pertinent part:
Any person who objects to the public disclosure of any
information in any paper filed in any proceeding . .
shal | segregate, or request the segregation of, such
information into a separate paper and shall file it
separately in a sealed envel ope, bearing the caption
of the enclosed paper, and the notation "Cassified or
Confidential Treatnment Requested Under Sec. 302.39."

14 CFR 302.39(b)
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information filed pursuant to the pre-nerger notification
requi rement, wunless relevant to any admnistrative or
judicial action or proceeding. Id.

Simlarly, PONL notes that the Antitrust D vision of
the Departnent of Justice (“DOJ”) receives pre-nerger
filings as well as requests for Business Review Letters and
that DQJ may ask filers for nore information and prevent
di scl osure of confidential infornation. PONL at 10

PONL and OCWGA observe that the SEC receives securities
regi strations as authorized by its controlling statute which
enunerates all information required to be submtted in the
registration, but that SEC regulations allow filers to
request confidential treatnent by separating the
confidential portion from the regulation statenent and
filing it separately. 17 CFR 230.406(2). PONL at 10; OCGM
at 26.

B. The Proposed Rule

In accommodating the concerns expressed in the
coments, the Conmm ssion nust reconcile what nmay appear to
be conflicting m ssions of the agency -- on the one hand, to
exerci se the neaningful oversight of agreenments to check any
abuses arising fromantitrust immunity required by section 6
of the Shipping Act, and on the other, to mnimze

regul atory intrusions and burdens, as required by section 1.
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Therefore, the Conm ssion proposes the follow ng

regul ations, which are intended to permt it to exercise
effective oversight consistent wth the Conm ssion's
statutory responsibilities w thout inposing undue regulatory
bur dens.

1. Proposed Changes to Address Concerns for Certainty

Section 5(a) of the Shipping Act requires that a

true copy of every agreenent entered into with

respect to an activity described in section 4(a)

or (b) of this Act shall be filed with the

Conmmi ssi on, except agreenents related to

transportation to be performed within or between

foreign countries and agreenents anong conmon

carriers to establish, operate, or maintain a

marine termnal in the United States.

46 U.S.C. app. § 1704.

Many commenters assert that it is sinply not reasonable
to require the filing of a true copy of every agreenent
because there are some details which cannot reasonably be
expected to be specifically reflected, and also for the
foll owi ng reasons:

. doing so would subject sensitive commercial information
to disclosure, due to the notice requirenent of section

6(a) of the Shipping Act;

. the parties need nore flexibility than the 45-day
wai ting period would provide;

. there are details which have not yet been agreed upon

when the agreenment is filed,
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. sone details have no anticonpetitive potential; and/or
the details are not reflected in standardi zed

docunents, so drafting them would be burdensone for the

filer and review ng them would be burdensone for the

Conmmi ssi on
Therefore, they argue that the text of the Shipping Act
cannot be interpreted to literally nmean a copy of the
conmerci al agreenent.

The present text of the Commission's policy, stated at
section 535.103(g), was originally added in rulenmakings in
1984.° It represented a codification of the Conmm ssion's
t hen-exi sting policy. Early on in its admnistration of the
Shi pping Act, the Conmm ssion had received agreenents wth
unaccept ably vague, inconplete or indefinite statenments of
authority. See, Docket Nos. 84-26 and 84-32 (final rule).
Therefore, the Conm ssion created this rule to ensure that
“a conplete agreenent is filed in sufficient detail to
conduct a neaningful review" Id.

Such review, based on the requirenents of section 6 of

46 CFR 535.103(g) states:

An agreenent filed under the Act nust be clear and
definite in its ternms, nust enbody the conplete
understanding of the parties, and nust set forth the
specific authorities and conditions under which the
parties to the agreenment will conduct their present
operations and regulate the relationships anong the
agreenent nenbers.
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the Shipping Act, includes: (1) a prelimnary review of the
section 5 requirenents; (2) a review for section 6(Q)
conpliance; and (3) a general review of the agreenent to
ensure that it does not facially contravene other sections
of the Shipping Act (e.g., acts prohibited by section 10).
Section 535.103(g) reflects the Conmmission's need for
specificity in order that it may: (1) evaluate the probable
i npact of an agreenent; (2) conduct ongoing nonitoring of
agreenment operations (especially for section 10(a) (2) and
(3) prohibitions) ; and (3) avoid anbiguities concerning
antitrust imunity granted to agreements.*'’

The policy presently stated at section 535.103(g) is
carried out through section 535.407(a)' which requires an
agreenent to "reflect the full and conplete present
understanding of the parties as to its essential terns."

Docket No. 84-32, Rules Coverning Asreenents by Qcean Common
Carriers and O her Persons, 49 FR 36371 (Interim Rule and

Request for Comments) (1984 Interim Agreement Rule"). The

© | n Docket Nos. 84-26 and 84-32 (final rule), the Comm ssion
stated, "agreenents should be sufficiently precise and definite
to determ ne whether a particular activity is within the scope of
the antitrust immunity conferred upon them by section 7 of the

[ Shi pping] Act." 49 FR at 45332.

1 Section 535.407(a) provides:
(a) Any agreenent required to be filed by the Act and
this part shall be the conplete agreenent anong the
parties and shall specify in detail the substance of
t he understanding of the parties.
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1984 Interim Agreenent Rule also described the reach of
section 535.407(a) as follows:

The rule does not contenplate that every activity

be enunerated in detail. However, general grants

of authority which do not specify the activities

under the agreenent are not favored. For exanpl e,

an agreenment which, as its authority, nerely

recited the |anguage of section 4(a) (1)-(7) of the

Act would require sone further clarification.

O herwi se, review of such an agreenent would be

virtual l y meani ngl ess. Such general statenents of

authority, even where clarified by subsequent
refinement, should be avoi ded.
Id. at 36372.

Some comenters claimthat the industry does not have a
cl ear understanding of the significance of the term "true
and conplete,"” and argue that the phrase cannot be
interpreted literally if it is read concurrently wth the
exenption allowing routine operational or admnistrative
matters interstitial to a filed agreenment w thout further
filing. Some commenters also point out that matters which
may be part of the commercial arrangenent but which are
outside the scope of the Conmm ssion's jurisdiction
necessarily nmust not be included in the filed agreenent.

The Commission's rules (as well as past Comm ssion case
law) are not nore extensive than its jurisdiction: section
535.103(g) refers to an ‘agreenent filed under the Act" and

section 535.407(a) refers to ‘any agreenment required to be

filed by the Act." These jurisdictional limtations, also
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di scussed in Transpacific Westbound Rate Agreenent, 951 F.2d

950 (9** Cir. 1991) (“TWRA”), provide boundaries to the
information required in a filed agreenent. Nevert hel ess,

t hese concerns appear to be addressed to the limts of the
Commi ssion's subject matter jurisdiction over agreenents, as
opposed to the conpleteness with which matters w thin that
jurisdiction nust be reflected.

The Commi ssion has consistently interpreted 46 U S. C
app. § 1704(a) to require filed agreenents to be conplete,
specific, detailed reflections of the present understanding
of the parties. 46 CFR 535.103(g) and 535.407(a). The
commenters point to no legislative history to denonstrate
that the subject matter jurisdictional limtations of the
Shipping Act indicate that its drafters did not intend the
phrase "true copy" to be interpreted literally. A genera
definition of the term indicates “[a] true copy does not
mean an absol ute exact copy but neans that the copy shall be
so true that anybody can understand it." Black's Law
Dictionary (1995 ed.).'? For oral agreenents, the Shipping

Act requires that “a conplete nenorandum specifying in

'*5de s 0 ., Associated-Bannins Co. v. Matson Nav. Co., 5 FF.MB
336, 342 (1957), interpreting the ‘true and conplete" standard
under the 1916 Act(“when parties file an agreenent for approva
they must include all understandings and arrangenents of the
character covered by section 15 which exist between them at the
time.”)
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detail the substance of the agreenent" be filed. 46 U.S. C.
app. § 1704(a). The Comm ssion finds no indication that
Congress intended the Conm ssion to subject oral agreenents
to greater requirenents than those which are witten.
Therefore, we disagree with the commenters' assertion that
the text of the Shipping Act cannot be interpreted
literally.

Neverthel ess, we recognize that there may be sone
legitimate confusion as to what the Conm ssion expects a
filed agreenment to contain. This confusion may have arisen
from the Comm ssion's historical usage of suggested |anguage
for formand manner, especially for filed agreenents'

"aut hority" clauses. We believe confusion may al so arise
when the policy reflected in sections 535.103(g) and
535.407(a) is read in tandemwith the all owances of sections
535.407(b) and (c) for further agreenents on certain routine
matters. However, we find no precedent to support the
proposition that the term "true and conplete" neans only
those details which the Conm ssion had positively required
to be filed in its prior form and manner regul ations.

For the sake of clarity, the Comm ssion now proposes to
renove current sections 535.103(g) and 535.407(a) and
replace themwith a newy created section 535.402 to serve

as one concise and clearly controlling rule. The new
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section is intended to reassert the Conmssion's origina
interpretation requiring the filing of the commercial
docunent as agreed to by the parties, in contrast to the
filing of a docunent drafted solely to neet U S. regulatory
requirenents.
2. Proposed Changes to Address Concerns for Future
Commercial Flexibility
a. Requirement to File Every Agreenent (46 CFR
535. 402)
In pronul gating what is now section 535.407(a), the
Conm ssion asserted that the statute and the new rule
required that an agreenent "reflect the . . . present
understanding of the parties as to its essential terms.”®?
1984 Interim Agreenents Rule at 36372. Thus, the Shipping
Act does not require or allow for the filing of proposed,
draft or prelimnary agreenents. In addition, the
Commi ssion's rules positively prohibit clauses in agreenents
whi ch contenplate a further agreenent, sonetines called

‘agreenments to agree." 46 CFR 535.407(b).** Allow ng vague

PSee alsa, lIsbrandtsen Co. v. States Marine, 6 F.MB. 422, 434
(1961) (“There is no filing requirenent until there is an
agreenent or a neeting of mnds . . . regarding activities
described in Sec. 15."). The issue in this case concerned
unacceptably vague authority statenents in agreenents that were
being filed at the tine.

¥ This prohibition mght appear to be inconsistent with the
Shipping Act's specific provision for agreenents “to discuss and
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authority clauses to be filed in agreenents appears to
conflict sonmewhat with the Comm ssion's policy requiring
that the agreenent ‘set forth the specific authorities and
condi tions under which the parties to the agreenent wll
conduct their present operations" (46 CFR 535.103(g)).
However, forward-1ooking clauses have been permtted when
there is an indication that any further contenpl ated
agreenments wll not be carried out unless and until filed
and effective under the Shipping Act. 46 CFR 407(b).

In order to address parties' needs to maintain future
flexibility in agreenents describing their collaborative
arrangements, the Conm ssion generally has permtted the
filing of agreenments containing statenents of authority
whi ch nust be anended when the parties have reached the
details of their agreenent The Comm ssion has also crafted
an exenption for certain day-to-day details, thereby
renmoving the filing requirement for ‘interstitial
i npl ementation of routine operational and adm nistrative
matters.” 46 CFR 535.407(c). However, the comments appear
to suggest that this approach has proved unsatisfactory.

In suggesting that the statute be read broadly enough

agree on any nmatter related to service contracts.” 46 U S.C. app
§ 1703(a) (7). However, we believe the statute provides
consistent treatnment by providing that any resulting agreenent
with respect to service contracts be reflected in confidentially
filed "voluntary guidelines.” 46 U S.C. app. § 1704(c) (3).
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to acconmodate the future needs of parties, the commenters
use a term that appears neither in the Shipping Act nor in
the Commi ssion's regulations: "perm ssive authority." This
term apparently refers to: (1) authority that may never
actually be exercised (e.g., ‘the parties may discuss rates"”
or "the parties are authorized to discuss rates"); (2) broad
statenents of authority (e.g., “the parties are authorized
to exchange slots on such terns as they may fromtine to
tinme agree"); or (3) an agreenent to act ‘within a range,"
for exanple, of capacity or ports served. Such forward-
| ooki ng statenents frequently appear in filed agreenents.
I ndeed, the Comm ssion itself may have encouraged their use
by referring in its rules to agreenent "authority," a term
that itself inplies future inplenenting agreenents.

Mbreover, we recognize that parties may not wish to
file details of their collaboration for at |east two
reasons. For exanple, this may be because: (1) agreement on
the details has not yet been reached and the parties are
still in negotiation, but wish to file and thereby commence
the 45-day waiting period; or (2) the parties have reached a
final and specific agreenent, but anticipate changes to
t hose understandings and wish to build flexibility into the
docunent they file. No commenter has cited nor has the

Comm ssion found any |egislative history of the Shipping Act
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whi ch woul d support the suggestion that Congress intended
that parties may file a "prelimnary draft” of an agreenent,
whi ch woul d commence the running of the 45-day review

peri od. Therefore, the proposed regulations clarify that
the Comm ssion will not accept any such "prelimnary draft”
agreenents.

This determnation is reflected in the revised section
535.402, which retains the Conmi ssion's core interpretation
of the Shipping Act's requirenent that a "true copy of every
agreenent” be fil ed. The proposed rule also clarifies this
by rephrasing it as a positive requirenment in section
535.402 rather than as a policy statenent.

b. Mdifications to Effective Agreenents (46 CFR
535. 407)

Wiile the Conmssion interprets the Shipping Act to
generally require that parties file their final, detailed
agreement, rather than a general agreenent to coll aborate,
the Comm ssion has also historically recognized certain
exceptions to that general standard. The first of these
exceptions is explicit in the Shipping Act: section 4
necessarily contenplates certain agreenents which cannot
contain inplenmenting details because they are by their very
nature agreenments to discuss future collaboration. These
are the rate agreenents authorized by section 4(a)(l),

4(a) (7) and 4(b) (1). 46 U S.C. app. §§ 1703(a) (1), (a) (7),
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(b) (1) .

We believe that the nost |ogical interpretation of
section 4 is that certain nmatters may not be discussed in
detail unless and until the parties have a filed and
ef fective agreenent. Therefore, the parties cannot be
required to file a detailed, conplete or specific agreenent
for those types of agreenents. W believe this viewis
supported by the Commi ssion's historical treatnent of
conference and other rate-setting agreenents in its
r ul emaki ngs.

The use of authority that mght (or mght not) be
exercised pursuant to a filed agreenent but would not
require further filings, was first recognized by the
Comm ssion in ‘suggested agreenent |anguage" published in

Docket No. 67-55 (CGeneral Order 24), Filing of Agreenents

Bet ween Common Carriers of Freisht by Water in the Foreisn

Commerce of the United States, 33 FR 11655 (1968). Those

rules were intended to ‘establish guidelines for the filing,
format and content of agreenments"” to "encourage uniformty
of agreenents” and expedite their review by the Comm ssion
46 CFR 522.1 (1968). To that end, the regulations suggested

| anguage to be used by conference and rate agreements.'’

“For conference agreenents, the Conm ssion's rules included the
foll owm ng suggested | anguage:
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Al though the 1968 "qguidelines" for agreenents included sone
suggested | anguage for agreenents other than conference and
rate agreenents, the suggested terns did not include
"authority" clauses.*'®

On their face, therefore, such agreenents were, in

fact, "agreenents to agree." The two sets of guidelines for

Authority Under This Agreenent

Subject to applicable provisions of |aw, the Conference
is authorized to:

1. Asree upon and establish rates and charges for the
carriage of cargo and rules and regul ations governing
the application thereof and defining the service to be
rendered therefor;

2. Declare rates for specified commodities to be
"open" with or wthout agreed mninmum and thereafter
declare the rates for such commodities to be "cl osed"
3. Agree upon and establish tariffs, tariff
amendments, and suppl enents;

4, Make rules and regulations for the handling and
carriage of cargo;

5. Provide for use of a contract/noncontract rate
system for filing with the Comm ssion for approva
pursuant to section 14b of the Shipping Act, 1916;

6. Asree on anounts of brokerage and/or conpensation
to forwarders and the conditions for the paynent
thereof as permtted by applicable |aw

7. Keep such records and statistics as may be required
by the parties or deened helpful to their interests.

46 CFR 522.6(a) (1968) (enphasis added).

Simlar "authority" provisions were also suggested for non-
conference rate agreenents. 46 CFR 522.6(b) (1968).

“Pooling, joint service, sailing, transshipnment and cooperative
wor ki ng agreenents did not include the "authority" provisions

whi ch were suggested for conference and rate agreenents. 46 CFR
521.6(c)-(g) (1970).
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agreenent |anguage (both intended for agreenents with rate-
maki ng activity) were the only such Conm ssion-provided
exanpl es for agreenents containing such open-ended
authority. It appears that over the years, the ‘suggested
aut hority" |anguage has been adopted for use in non-rate-
maki ng agreenents (also called "operational agreenents") as
wel | .

The Comm ssion subsequently recognized and addressed
the need for sone open-ended authority in agreenents through
current section 535.407(b). This provision permts
"agreenent clauses which contenplate a further agreenent or
give the parties authority to discuss and/or negotiate a
further agreement, the terns of which are not fully set
forth in the enabling agreenment” to be included in filed
agreenents only if "the enabling agreenent indicates that
any such further agreement cannot go into effect unless
filed and effective under the Act." The 1984 Interim
Agreenents Rule's supplenentary information described the
Commi ssion's reasons for requiring that provisions in
agreenents that contenplate further agreenents not becone
operative until filed and effective under the Shipping Act:

[al problem of open-ended authority arises where

an agreenent allows for future substantive

nodi fi cation of an agreenment w thout specifically

requiring filing under section 5. Such genera

authority to make future nodifications wthout
filing with the Comm ssion would subvert the
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" Sect

Commi ssion's ability to review and nonitor an
agreenent .

49 FR 36372.

The Conm ssion's 1984 Agreenents Rules offered a
further degree of commercial flexibility to agreenent
parties through another provision: the exception fromfiling
for the "interstitial inplenentation of routine operationa
and adm nistrative matters" under section 535.407(c).! The
Conm ssion explained in the 1984 Interim Agreenents Rule
that the provision was originally intended to “allow(]
flexibility to nake changes for tariff matters or routine
operational and admnistrative matters having no
anticonmpetitive effect."” 49 FR 36372. The Conmi ssion
asserted that this section “providel[s] that activities which
may reasonably be viewed as interstitial to a stated
agreenment authority need not be expressly stated." Id. The
Interim Rule gave only the followi ng two exanples: (1)
authority to establish "overland common point" rates would

be interstitial to general ratemaking authority, but

ion 535.407(c) reads:

Further specific agreements or understandings which are
establ i shed pursuant to express enabling authority in
an agreenent are considered interstitial inplenmentation
and are permtted without further filing under section
5 of the Act only if the further agreenent concerns
routine operational or admnistrative matters,

including the establishnent of tariff rates, rules, and
regul ati ons.
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establishing a tariffed contract rate system would not; and
"(2) changes in the terns and conditions of a charter party
(contract) underlying a space charter agreenent would
generally be interstitial, but changes in the nunber of
vessel s (or range of nunber of vessels) and definition of
vessel capacity (or range of capacities) dedicated in a
joint service or space charter agreenment would not. I1Id.'®
Until recently, conferences (and other rate) agreenents
were those with which the Conmm ssion had the nost concern
The Commission's current rules on agreenents were adopted at
a time when conferences were the principal nethod by which
ocean comon carriers exercised their antitrust inmunity to
achieve price discipline and rate stabilization. Now,
however, there has been a precipitous decline in the nunber

and role of traditional conferences, and their influence has

Conmi ssion al so gave the foll owi ng gui dance:

[Aln agreenent which nerely stated that the parties are
aut hori zed “to operate a joint service," wthout

i ndi cating the nunber, or range of vessels, commtted
to the service would not be deenmed to reflect the full
under standi ng of the parti es. Such a deficiency would
def eat any neani ngful Conmm ssion review. Simlarly, a
statement in a joint service agreenent which authorized
the parties to ‘acquire substitute or additiona
tonnage" would result in a situation where the

Conm ssion would be unable to evaluate the economc

i npact of the agreenment on the trade under section

6(g) . Finally, a filed agreenent which referred to or
was governed by another agreenment not filed with the
Conmmi ssi on woul d be inconpl ete.
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been supplanted by discussion agreenents on pricing. Thi s
devel opment, concurrent with the appearance of gl oba
strategic alliances, has resulted in agreenments which may be
nore effective than conferences ever were at stabilizing
rates by controlling capacity.

As a result of the above-discussed history, the
commenters assert that "permssive authority" has cone to be

i nvoked for matters much broader than sinply the

i npl emrentation of rate-related authority, i.e. tariffs and
service contracts. In addition, the exenption from filing
for "interstitial inplenmentation of routine operational and

adm nistrative matters" under section 535.407(c) has been a
prime source of confusion. Some comenters assert that
"interstitial inplenentation of routine operational or

adm nistrative matters" could be indicated by the use of
phrases such as, "the parties agree to  according to
terms, rates and conditions as the parties my fromtine to
tinme agree."”™ Thus, wth respect to "permssive authority,"”
responses to the NOL generally proffer two types of future
actions taken pursuant to an agreenent: (1) those all owed by
grants of authority which mght (or mght not) be exercised,
but which do not anticipate subsequent filing if exercised;
and (2) those allowed without further filing due to their

categorization as "interstitial inplenmentation of routine
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operational or admnistrative matters." There al so appears
to be another type of "perm ssive authority": that which
outlines a range (for exanple of capacity, ports, etc.) in
whi ch the agreenent may operate. The follow ng discussion
addresses each of these interpretations.

In promulgating the exception for "interstitia
i npl enentation of routine operational and adm nistrative
matters,” the Conmm ssion explained that section 535.407(c)
would be interpreted on an ad hoc basis. Id. The coments
received in the NOL denonstrate that this ad hoc approach
may have created sone confusion. Recently, the Conmm ssion
found a violation of section 10(a) (2) of the Shipping Act®®
where a conference failed to file its understanding as to
the winding up of its affairs. The respondent conference
argued that such a matter was ‘routine operational or
adm ni strative" and therefore exenpt from the filing

requi renments. Compania Sud Anericana De Vapores S.A V.

Inter-Anerican Frei ght Conference (“Csav”), 28 S.R R 141

141-142 (1998). The Comm ssion found that the w nding up
was not ‘routine operational," but extraordinary and,

therefore, not falling within the exenption of section

"Section 10(a) (2) reads, "No person may . . . operate under an
agreenment required to be filed under section 5 of this Act that
has not becone effective under section 6, or that has been
rejected, disapproved or canceled.”
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535. 407(c).

In CSAV, the Comm ssion provided further guidance as to
matters it would consider "routine operational or
adm nistrative," nanely, the establishnent of individua
tariff rates;?° the scheduling of individual neetings; the
securing of office space or supplies; and the circul ati on of
particular reports or nenoranda to nenbers. These are
matters which require day-to-day operational flexibility.
CSAV, 28 SR R at 142.

As di scussed above, the Comm ssion's general rule has
been that all agreenments nmust be true, conplete, detailed
and specific and represent the present understanding of the
parties. Wth the exception of agreenent clauses which
anticipate a further agreenent to be filed that are
permtted under section 535.407(b), only tw types of
“"further agreenents" may be acted upon w thout further
filing: agreenents which fall wunder section 535.407(c), or
which are otherwi se exenpt from filing under an explicit
exenption found in subpart C of this part.

OCWEA suggests that the Conmm ssion recogni ze four
additional types of "further agreenents" as "interstitia

i npl enentation of routine operational or admnistrative

®The establishment of individual tariff rates are specifically
enunerated as exenpt in the text of the rule. 46 CFR 535.407(c).
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matters": (1) changes to the nunber of vessels/slots (or
changes within a quantified range); (2) changes in port
calls; (3) decisions on operation wthin another filed
agreenent; and (4) ‘operational"™ agreenents generally. OCNGA
at 14-17. Wiile we rejected the first three suggestions in
our previous rulemaking on "routine operational or

admni strative matters,” we now reconsi der these suggestions
in light of the coments and recent changes in the industry.

It has been the Comm ssion's approach since the passage
of the Shipping Act to determine on an ad hoc basis what it
considers "routine operational and adm nistrative matters"
to be inplenented wi thout further filing. However, we
believe the comments indicate the public's desire that the
better approach is to list specifically operational matters
that are exenpted and revise the current regul ations
accordingly.

OCWGA’s suggestion that the Comm ssion enunerate what
must be contained (a positive list), rather than what need
not be contained (a negative |list or exenptions) appears
i npractical . The Conmm ssion chooses to follow the l|atter
appr oach. Wiile it is true that the Conmm ssion may
antici pate sonme devel opnents in the industry, we do not have
the ability to predict themall, nor should we seek to

stifle innovation or dictate what nust be contenplated in an
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agr eement . We can, however, determ ne what activities, as
they are presently enployed by agreenents, are nost |ikely
not to raise concerns about conpetition.

The Conm ssion, therefore, proposes to renove the
current terns "interstitial inplenentation" and "routine
operational and administrative" altogether fromits rules,
and add a list of specific exenptions for certain types of
oper ati ons. Under section 16 of the Shipping Act, the
Conmm ssion has the discretion to grant exenptions it finds
will neither cause substantial reduction in conpetition nor
be detrinental to commerce. 46 U.S.C. app. § 1715. The
Commi ssion has determned to propose several new specific
exenptions to replace the current exenptions for "routine
operational and admnistrative matters"” and other
operational matters which it finds have net the criteria for
exenptions under section 16.

The initial proposals for a list begin with the
activities already determ ned by the Conmm ssion to be
"routine operational and admnistrative matters," such as
those enunerated in CSAV. Additionally, the Comm ssion
proposes to include the following matters previously treated
as "interstitial inplementation of routine operational and
adm nistrative nmatters" not requiring further filing:

o charter parties arising out of filed agreenents (such
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as those pursuant to a space, slot or vessel sharing
agreement) ;

o specific nonetary anmounts for conpensation for space;
booki ng and docunentation procedures;

. I nsur ance;

. procedures for resolution of disputes relating to |oss

and/ or damage to cargo;

. mai nt enance of books and records;

o force maj eure clauses;

o common termnal and stevedoring arrangenents;

. procedures for allocating space and forecasting demand
and

. schedul e adjustments.?!

Wth regard to the suggestion that changes to the
nunber of vessels or slots to be operated (i.e.., capacity)
be inplemented w thout anendnment to an agreenent, we find
that it may be acceptable to change these terns w thout

further filing if the originally-filed agreement contains an

'We recognize that nost if not all of these comercially
essential matters are likely determ ned before an agreenent can
be inplenmented and are unlikely to require frequent changes in
the course of carrying out the agreenent. W are skeptical that
these need the sort of day-to-day flexibility the current
exenpti on contenpl at es. Neverthel ess, as a practical matter, we
al so recogni ze that these details of agreenent inplenentation may
be the nost comercially sensitive and their absence appears to
be unlikely to inmpair the Commssion's ability to assess the

rel ati onship anong the parties.
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adequately described range (i_.e.., maximum and m ni nun) of
slots or vessels to be used under the agreenent and if the
changes fall wthin that range. Thi s approach would all ow
filers to adjust their agreenent fromtine to tinme wthout
the need to file, and allow the Comm ssion to nake an
assessnent of the commercial inpact of the agreenment for
both ends of the range.

OCWEA al so urges the Conmission to exenpt slot charter
costs froma filed slot charter agreenent. As the coments
point out, it has been the practice of the Comm ssion to
allow slot charter costs to be agreed upon fromtine to tine
(wthout requiring further filings or amendnments), and not
specifically disclosed in the filed agreenent, under an
interpretation of 535.407(b) and (c). The phrases, “as may
be agreed upon fromtine to tinme" or "whatever is reasonable
based on actual costs" have been used in filed agreenents to
this effect. We have therefore proposed to treat slot
charter rates as matters specifically exenpted in proposed
section 535. 408.

The Comm ssion is also proposing to codify its de facto
exenption fromthe filing requirenents for vessel charter
parties in a new section 535.312. This codification would
elimnate uncertainty the conmmenters now appear to have

regardi ng which agreenents nust be fil ed. These contracts,
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which are generally for the control of single vessels, do
not appear to have potential to result in a substantial
reduction in conpetition or be detrinental to conmerce, and
are therefore within the Comm ssion's section 16 authority
for exenption fromthe requirenents of the Shipping Act and
its regul ations.

The commenters are also concerned about operationa
flexibility for changes to port calls which typically are
commer ci al decisions that nust be made quickly. It appears
that nost agreenents are filed reciting only a general
‘ geographic scope” wthin which they wll operate. Wile it
remains a required termin the Conm ssion's rules,??
geographi c scope nay be put forth in terns of ports or port
ranges. This requirenent has in the past provided adequate
detail for Conm ssion review purposes, while allow ng
changes in specific port calls or rotations to be nade

without filing a modification.?® Therefore, OCWGA’s concern

2gection 535.403(b) requires, in pertinent part, that the
parties “[sltate the ports or port ranges to which the agreenent
applies and any inland points or areas to which it also applies
with respect to the collective activities contenpl ated and

aut horized in the agreenent."”

BThe Comm ssion is apprised of parties' past service |evels and
initial changes resulting from an agreenent through the
concurrently-filed Information Form 46 CFR part 535 App. A
(Information Form parts V, VI, and VIII). Thereafter, changes
to the port calls which expand the overall geographic scope of
the agreenent nust be indicated by the filing of a nodification
and in sone cases an acconpanying Information Form 46 CFR
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that port calls cannot presently be changed on an energency

or "as-needed" basis without filing a nodification of the

agreenment (entailing a 45-day waiting period) appears to be

unf ounded. Because the Commi ssion's regulations currently

provide that an agreenent's scope nmay be defined in terns of

port ranges, such a situation would only arise if the

agreenment were so specifically drafted as to contain each

i ndividual port. W agree that if within a port range,

changes would generally be acceptable with no need for

further filing. W note OCWGA’s assertion that the public

generally is apprised of changes to port calls by the

carriers thensel ves. While the Conmission is sensitive to

ILA’s concern that allowing an agreenent's specific port
calls to be changed on an ad hoc basis nmay hanper its
ability to anticipate where the cargo which its nenbership

is entitled to handle will arrive or depart,? we believe

that the current approach, reflected explicitly in the

proposed exenption, is an adequate acconmmodation to the

535. 503(b) . The Conm ssion does not require such a filing for

changes to port calls which effectively reduce the scope of an

agr eenent .

“It appears that ILA may have confused Shipping Act agreenents
(a termof art in Shipping Act context) with "agreenments" used as
a general term and that their comments may nore appropriately

address issues which arise in a ‘service contract” context.
is unclear to which ‘electronic systens" ILA’s coments refer
perhaps it is to the carriers' electronic container tracking
systenms or to electronic tariff publications.
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legitimte commercial needs of parties to agreenents.

Third, OCWGA suggests that the Conm ssion allow
“perm ssive authority" to ensure flexibility as to how
agreenent parties would operate vis-a-vis another filed
agr eement . This appears to run afoul of NITL‘’s concern that
the public will not have adequate notice of how an agreenent
w |l operate. Further, PONL’s assertion that any
i npl erentation of such an agreenent will be reflected in an
agreenent filing, does not take into consideration either an
agreenent that the parties participate only to a limted
extent or in a particular concerted manner in another
agr eement . The Comm ssion's ability to assess an
agreenent's potential inpact on conpetition would be
severely inpaired if the relationship between facially "non-
restrictive" agreenents and other agreenents which contain
mar ket or capacity restrictions were not reveal ed. The
Commi ssion therefore declines to adopt such an
interpretation.

Fourth, the OCWGA recommends that the Conm ssion allow
agreenents to inplenment "operational" agreenents
contenplated in, and pursuant to, authority within filed
agreements without further filing. W note that N TL
expresses no objections to permssive authority in

agreenents for "purely operational matters which are not
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likely to have inpact on conpetition.” The proposed
| anguage attenpts to address these concerns, wthout
creating an exenption so broad as to render other provisions
of the regulations neaningless, by an exenption for terns
and conditions of space allocation and slot sales, the
est abli shnment of space charter rates, and terns and
conditions of charter parties, if contenplated by a filed
agreement .

Wiile we see nothing contradictory between the
Commi ssion's current rules requiring true, conplete, and
detail ed agreenments to be filed and those providing
exenptions from filing certain agreenents, the coments
indicate that this position should be clarified. The
Comm ssion, therefore, proposes to revise sections
535.407(b) and sections 535.407(c). New section 535.408
provides that an agreenent reached pursuant to genera
authority in a filed agreenent is not considered part of the
filed agreenent unless it provides for one or nore of the
"technical or operational matters" specifically listed or is
ot herwi se exenpt from filing under the rules.

c. Exenptions

Subpart C of part 535 of the Conm ssion's current rules

contains exenptions (either partial or full) fromthe filing

requi rements of the Shipping Act for several types of
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agreenents and nodifications to agreements.?* The

comment ers suggest further vague categories of agreenents

t he Commi ssion mght exenpt fromfiling, such as: (a)
agreenents that have little or no conpetitive effect (but do
not suggest what those nmay be) ; (b) agreenents for routine
operations (be exenpt or have a reduced waiting period for
effectiveness); and (c) slot charter arrangenents (be fully
exempt from filing). The Comm ssion has the authority and
di scretion to grant exenptions from all requirenents, or to
grant exenptions limted to one or nore of the specific
filing, notice, and waiting requirenents of the Shipping Act

and its regulations, consistent with the policies of

»The Conmi ssion's current regulations contain various exenptions
for the followi ng types of agreenents: non- subst anti ve
agreenents and non-substantive nodifications to existing
agreenents (exenpt from notice and waiting requirenents);
husbandi ng agreenents (fully exenpt from filing requirenents);
agency agreenents (limted exenption from filing requirenents);
equi prent i nterchange agreenments (fully exenpt from filing
requirenents) ; non-exclusive transshipment agreenents (limted
exenption from filing requirenents) ; marine termnal agreenents
(exenpt fromwaiting requirenents); agreenents between or anong
whol | y-owned subsidiaries and/or their parent (fully exenpt from
filing requirenments); mscellaneous nodifications to agreenents
(if filed for informational purposes, exenpt from notice and
waiting); marine termnal service agreenents (limted exenption
fromfiling and waiting requirenents, but no antitrust inmunity
unl ess the agreenent is filed); and marine termnal facilities
agreenents (exenpt from filing and waiting requirenments). 46 CFR
535. 302- 311.
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Congress.?® 46 U S.C. app. § 1715. The Conm ssion proposes
one new exenption and several changes to existing
exenptions, as discussed bel ow
Low Market Share Exenption and Definition
of Capacity Rationalization (proposed §§

535. 311, 535.104(e))

The Shipping Act's general schene is to enable filers
to obtain imunity from prosecution for comerci al
col l aborations that m ght otherw se be violative of the
antitrust laws, in return for oversight of these
col | aborations by the Conm ssion. 46 U.S. C. app. § 1706.
If not filed wwth the Commssion, in addition to being a
violation of the Shipping Act itself, collaborations
restraining conpetition are otherw se subject to the
antitrust laws and the scrutiny of the agencies which
adm ni ster those | aws.

The Comm ssion believes that exenption from the
Shipping Act's waiting period requirenment of certain types
of agreenents that fall under a market share threshold (or
"safety zone”) may fall within the criteria of section 16
and be a reasonable way to neet the purposes of the Shipping

Act by reducing the regulatory burdens on the industry.

*» S. Rep. No. 61, 105" Cong., 1°t Sess. 30 (1997) (‘Senate
Report™")
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Thi s approach also appears consistent with current practices
by other regulatory entities charged with oversight of
commerci al agreenents affecting competition.?’

Appropriately exenpted agreenments would appear to
i nclude those which: (1) have neither pricing nor capacity
or trade lane allocation authority; and (2) have less than
20% conbi ned market share in the relevant trade |ane and all
sub-trades, or 15%, if operating wthin a rate agreenent.
This exenption mght cover, for exanple, non-exclusive two-
party vessel sharing agreenents and slot/space charters and
other types of collaborative agreenments in which the
parties' conbined market share falls below the 20% |level. A
definition of "sub-trade" consistent with the definition in
the appendix to the Mnitoring Report has been added to the
Conm ssion's regulations at § 535.104 (hh).

The types of agreenents outlined above woul d appear to

meet the criteria under which the Comm ssion has the

7 The Antitrust Guidelines for Collaborations anong Conpetitors,
("Quidelines") issued by the FTC and DQJ in April 2000, provides
a "safety zone" for "situations in which anticonpetitive effects
are so unlikely that [FTC and DQJ] presune the arrangenents to be
[awful w thout inquiring into particular circunstances."

Qui delines at section 4. To qualify for this exenption the
parties to commercial collaborations nust neet established market
share thresholds as well as neet other enunerated conditions.

The European Conm ssion's Conpetition Directorate has adopted a
simlar "safety zone" approach for international ocean carrier
col I aborations which do not involve price-fixing of freight rates
and fall below a certain narket share threshold
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authority to grant exenptions from requirenents of the
Shi ppi ng Act. The Conm ssion has discretion to grant such
exenptions only if doing so (1) will not result in
substantial reduction in conpetition or (2) be detrinenta
to commerce. 46 U.S.C. app. § 1715. Agreenents within the
safety zone exenption would appear to cause neither a
substantial reduction in conpetition nor otherw se be
detrimental to commerce.?® The Conm ssion, therefore,
proposes new section 535.311 providing for an exenption from
the 45-day waiting period for agreenments neeting the above-
di scussed criteria.

In connection with this proposed new exenption, the
Conm ssion al so proposes to introduce a new term "capacity
rationalization,” to describe one of the authorities that
woul d prevent an agreenment from qualifying for this |ow
mar ket share exenption. The Comm ssion's rules currently
utilize the term "capacity nmanagenent agreenent,"” which is
defined very narrowWy: only "artificial" reduction of space
on a per vessel basis is contenplated. See, 46 CFR
535. 104(e). However, sailing or space charter agreenents,
especially those with exclusivity clauses, such as vesse

sharing arrangenents or alliances, may also be properly

BWe estimate 87 presently effective agreenents woul d have
qualified for this exenption.

59



consi dered agreenents which manage or restrict the anmpbunt or
use of productive capacity. Therefore, the Conm ssion
proposes to revise section 535.104(e) to utilize the term
"capacity rationalization" rather than the term "capacity
managenent agreenment," in order to distinguish between those
agreenents reflecting sinple operational arrangenents and
those which actively inpose restrictions on capacity,
t hereby raising section 6(g) concerns for effects on price
and service, and to pronote consistency w th other
Conmi ssion regulations. Agreenents wth capacity
rationalization authority would include, for exanple,
agreenments in which the parties restrict their ability to
provide transportation in the Trade on vessels other than
those utilized by the agreenment or to enter into services
that are alternate to/or in conpetition wth the services
provi ded under the agreenent, W thout the prior consent of
t he agreenent nenbers.
ii. Revision of the Present Exenptions for
Non- subst anti ve Agreenents and
Amendments, M scellaneous Modifications
(proposed § 535.302), and Public Notice
of Filings (proposed § 535.602)
As another effort to address the commenters' concern
about the need for flexibility, the Conm ssion proposes to

retain and clarify its existing exenptions for certain types

of nodifications to agreenents that may go into effect upon
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filing, or be filed for informational purposes only:
nanely, "non-substantive" nodifications (46 CFR 535.302) and
"“m scel | aneous” nodifications (46 CFR 535.309).

W believe that the current "non-substantive" exenption
is unnecessarily broader than the pre-1984 exenption for
nodi fications which it was intended to continue, but which
contained no category for "non-substantive" initial
agreements. The Comm ssion believes that the scope of this
exenption is unclear and thus should be revised. In
addition, the Conmm ssion has determned to elimnate the
practice of determning on an ad hoc basis through del egated
authority whether an anendnent to an agreenent iS “non-
substantive." 46 CFR 535.302(c). Therefore, the Conm ssion
proposes to conbine sone of the |anguage of section 535.309
with that of a revised section 535.302 to elimnate the
exenption for non-substantive initial agreenents and
enunerate the "non-substantive" and "m scel |l aneous”
nodi fications that are exenpt from filing.

The Conm ssion proposes to renove the current exenption
for "mscellaneous nodifications" for changes to parties to
a discussion agreenent contained in present section
535.309(a) (2) (i). Such additions in nenbers to a discussion
agreenent may alter the potential conpetitive inpact of the

di scussi on agreenent. On the other hand, the Conmm ssion
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believes that it is appropriate to continue the current
exenption from the 45-day waiting period otherwi se required
by the Shipping Act for conferences, which are required to
be open to all carriers serving the conference trade.
Therefore, the Comm ssion is proposing a revision to fornmer
535.309(a)(2)(i) to indicate this change.

In addition to the specific exenption changes discussed
above, the Conm ssion is also proposing to change its
current policy regarding publication of notice in the
Federal Register of agreement filings that are otherw se
exenpt fromthe requirenents of this part. At present, the
Conm ssi on does not publish notice of optionally-filed
agreenents and nodifications, or agreenents and
nodi fications exenpted from the 45-day waiting period.
However, the Conmm ssion recognizes that public notice is the
nost effective way for the public to know what agreenents
and nodifications to agreenents are being filed. The
Conm ssion believes it is inportant for the public to know,
for exanple, whether a carrier joins a conference agreenent
or resigns fromone, or whether certain nmarine termna
operators have | eases. To that end, the Comm ssion is
proposing to revise § 535.602 to indicate that a notice wll
be published in the Federal Register of each new agreenent

and agreenent nodification, including those agreenents that
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are exenpt from the 45-day waiting period and those that are
optionally filed under the various exenptions in subpart C
iii. Transshi pnent Agreenents (proposed §§
535.104 (jj) and 535. 306(a))

The proposed rule changes for transshipnent agreenents
are intended to clarify the Comm ssion's view of what
constitutes a transshi pnent agreenent but not renove the
filing exenption for nonexclusive transshipnment agreenents.
The Commi ssion has traditionally viewed transshipnent
agreenents as agreenents under which two ocean common
carriers that both operate vessels provide a through service
between the United States and a foreign port. However, the
Conmmi ssion al so recognizes that the ocean transportation
i ndustry has substantially evolved since the Conmm ssion's
current agreenent rules were drafted. One notable change is
the increased use of vessel sharing or space charter
agreenents by ocean common carriers to replace or augnent
their direct services. This change may have led to the
devel opnent of what the Conmm ssion considers to be
nontraditional transshipnent arrangenents, such as those in
which a publishing carrier provides a transshipnent service
solely by taking space on vessels operated by other ocean
conmon carriers. In an effort to provide a regulatory

environnment that pronotes commercial flexibility and the
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resulting economc efficiencies for the carriers involved
and the shipping public, the Commission is anending its
definition of transshipnent agreenment to clarify that such
arrangenents between two ocean conmon carriers may be
considered to be a transshi pnent agreenment subject to the
Shipping Act if the publishing carrier operates its own
vessel in the through novenent or provides service on its
leg of the through service in accordance with a filed and
ef fective space charter agreenent.

The Conm ssion acknow edged that there is sone overlap
bet ween transshi pnent agreenents and space charter
agreenents in pronulgating the final rules inplenmenting the
Shipping Act, by stating that ‘a transshipnent agreenent is
a type of space charter." 49 FR 45324 (Novenber 15, 1984).
This observation remains accurate in today's mnarketpl ace.
Just as a space charter agreement permits an ocean conmon
carrier to offer service in a trade without having to
introduce its own vessels, a transshipnent agreenent permts
a carrier to offer a service that it would not otherw se be
able to provide unless it operated vessels on both |egs of
the transshipnment. The publishing carrier pays the
connecting carrier for space on the connecting carrier's
vessel, just as a space charterer pays for the space that it

uses on anot her ocean conmon carrier's vessel. I nevi tably,
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therefore, a transshipnent agreenent includes space
chartering.

In 1984, the Conmm ssion exenpted nonexcl usive
transshi pnment agreenents from the filing requirenments for
policy and practical considerations. Though the publishing
carrier provides certain information regarding the
transshi pnment arrangenent in its tariff pursuant to Section
535.306(b) and (c),* the filing exenption has resulted in
reduced transparency for transshipnment arrangenents. As a
result, the shipping public may |ack a clear understanding
of how the through transportation is being provided. To
address the issue of transparency that arises when an ocean
common carrier does not use its own vessels in the through
transportation as well as to clarify the Conmm ssion's view
of what constitutes a transshi pnment agreenent, the
Commi ssion is proposing the addition of new | anguage to the
definition of a transshipnent agreenent.

The added | anguage would clearly set forth the
Conmm ssion's position that an ocean common carrier offering

a transshi pnent service nust either operate a vessel

PUnder Section 535.306, nonexclusive transshi pment agreenents
are exenpt fromthe filing requirement of the Shipping Act
provided that the publishing carrier publishes in its tariff the
through rate, the routings, any additional charges, and the
participating carriers. The publishing carrier also issues the
bill of |ading.
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involved in the through novenent or have a filed and
effective space charter agreenent to cover the portion of
its service between the United States and the port of
transshi pnent. The Comm ssion believes that it is
consistent with the provisions of the Shipping Act relating
to agreenents (46 U S.C. app. §§ 1703, 1704) to require an
ocean common carrier offering a transshipnment service
pursuant to a transshipnment agreenment to operate at | east
one vessel involved in the through novenent. Nevert hel ess,
in recognition that many ocean common carriers in U S
trades now depend on space charter agreenents, in addition
to their own vessels, to provide their services, the

Commi ssion is including such arrangenents in the revised
definition of a transshipnent agreenent. In both instances,
the goal of transparency woul d be achieved.

3. Confidentiality of Sensitive Commercial |Information
in Filed Agreenents

The Commi ssion has determned not to re-examne its
interpretation of section 6(j) of the Shipping Act at this
time. That provision reads,

(j) Nondisclosure of Submtted Materi al

Except for an agreenent filed under section 5 of

this Act, information and docunmentary materia

filed with the Comm ssion under section 5 or 6 is

exenpt from di sclosure under section 552 of title

5, United States Code [FOIA] and may not be nade

public except as may be relevant to an
adm ni strative or judicial action or proceeding.
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The Commi ssion's current regulation at 46 CFR 535.608(a).
st at es,

(a) Except for an agreenent filed under section 5

of the Act, all information submtted to the
Commi ssion by the filing party will be exenpt from
di scl osure under 5 U. S.C. 552. Included in this

di scl osure exenption is information provided in

the Information Form voluntary subm ssion of

additional information, reasons for non-

conpliance, and replies to requests for additional

i nf ormati on.

Section 6(j) of the Shipping Act should be read
harnoni ously with the notice provision of section 6(a),
which states that “[w]ithin 7 days after an agreenent is
filed, the Comm ssion shall transmt a notice of its filing
to the Federal Register for publication.” 46 U S . C app. §
1705(a) . In this regard, current Conmm ssion regulations
further define what the notice of filing nmust contain,
reflecting a long-held understanding that the Conmm ssion
shoul d nmake the conplete agreenent as filed available to the
publi c. 46 CFR 535.602(b) (5). The current regulation is
nearly identical to that originally adopted under the
Shi ppi ng Act, 1916. 46 CFR 572.6(1997); 46 CFR 522. 6;
Ceneral Order 24 (1968).

The Commi ssion has long interpreted the Shipping Act to

require the public availability of the conplete filed

agreenent, and to protect from Freedom of I|nformation Act
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(“FOIA”) disclosure only information supplenenting the
agr eement . The Comm ssion has never provided by rule for
the protection of information contained in a filed agreenent
and no objection has ever been filed to the disclosure of
such information. Most of the commenters appear to assune
that the only neans of protecting sensitive information
contained in agreenents is through filing exenptions.

Al though no other statute precisely mrrors the
Shi ppi ng Act procedures, especially as to the public's role
in agreement review and their generally automatic
ef fectiveness, we recognize that sone agencies responsible
for filings simlar to agreenents under the Shipping Act
provide for confidentiality.?° Wiile it may be arguable,
therefore, whether the drafters intended to preclude the
Commi ssion from protecting sensitive comercial information
contained in the agreenent itself, it appears unnecessary

for the Comm ssion to nmake any such determ nation now. As

®See, e.g., DOT (14 CFR 302.39(b)), STB (49 CFR 1001.4) and SEC
(17 CFR 230. 406). It is unclear what effect Executive O der
12,600 of June 23, 1987, may have on the Conmission's ability to
protect sensitive commercial information in filed agreenents.
Section 2(b) of that order directs Federal agencies "to permt
submtters of confidential commercial information to designate,
at the tinme the information is submtted to the Federa
government or a reasonable tine thereafter, any information the
di scl osure of which the submtter clains could reasonably be
expected to cause substantial conpetitive harm"™ The

Comm ssion's rules provide for such protection generally: for
nondi scl osure of filings generally, 46 CFR 502.119; and for third
party comments on agreenents, 46 CFR 535. 603.
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the Commi ssion is now proposing to exenpt the information
identified by the commenters as potentially sensitive
commercial information, we see no need to address this issue
further at this tine. Therefore, the proposed rule contains
no further proposals in this respect. However, conmenters
may wish to raise this issue, as well as to identify any
item of sensitive commercial information which would be
included in an agreenent required to be filed that is not
within the terns listed in section 535.408 or otherw se
exenpt ed. Such coments should al so address the issue of
the Conm ssion's authority to protect conmercially sensitive
information contained in filed agreenents.
[I1. Information Forns and Mnitoring Reports, 46 CFR part

535, subparts E and G
A. Introduction

Currently, when a carrier agreenent is filed with the
Commi ssion, the Information Form regul ati ons (subpart E of
part 535) require that certain historic revenue and/or
operational data be furnished for each party to the
agr eement . The Information Form must acconpany the filed
agr eenent . In addition, certain nodifications filed as
anendnents that expand the geographic scope or authority of
an existing agreenent nust also be acconpanied by an

Information Form at the time of filing. Once an agreenent
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goes into effect under the Shipping Act, the Mnitoring
Report regulations (subpart G of part 535) require that
ongoi ng revenue and/or operational data on the parties
activities under the agreenment be submtted to the
Comm ssion for as long as the agreenent remains in effect.
The jurisdiction to set rules requiring carrier
agreenent information is conferred on the Comm ssion by the
Shi ppi ng Act. Section 5(a) states that “[t]lhe Conm ssion
may by regul ation prescribe the form and manner in which an
agreenent shall be filed and the additional information and
docunents necessary to evaluate the agreenent." Further,
section 17(a) authorizes the Comm ssion to ‘prescribe rules
and regul ati ons as necessary to carry out" the Shipping Act.
Additionally, the Shipping Act gives the Conm ssion the
direct authority to obtain any relevant information from
carriers. Pursuant to section 15, the Comm ssion may issue
an order to require any common carrier "to file with it any
periodical or special report . . . . appertaining to the

busi ness of that common carrier.”3!

' The Conm ssion has consistently held the view that the nost
reliable source of information on carrier agreenents is directly
obtained fromthe parties to the agreenent. I n Docket No. 94-31,
the Comm ssion stressed "that information regarding the operation
and probable future inpact of an agreenment ‘[a]lmost uniformy is
in the hands of those seeking approval * * * and it is incunbent
upon those in possession of such information to cone forward with
it.'" Mediterranean Pools Investisation 9 F.MC 264, 290 (1966) ."
See Dkt. No. 94-31, Information Form and Post-Effective Reporting
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The proposed rule replaces the current regulations with
regul ations that would require all carrier agreenents
identified in § 535.201(a) and subject to the forty-five day
wai ting period to submt an Information Form for the
Comm ssion's review upon filing with information and data on
the agreenent and the authority in the agreement.3?? The
proposed rule limts the application of the Mnitoring
Report regulations to require reporting only from parties to
agreenents with certain authority. For sone authority, the
Monitoring Report regulations are further l[imted based on
the parties' market share.

The reporting requirenents for the proposed Information
Form and Monitoring Report have been nodified in relation to
changes that have occurred in carrier agreenents. Reporting
requirements that are no |onger necessary have been

el i m nat ed. New reporting requirenents have been added to

Requirenents for Agreenents Anbns QOcean Common Carriers Subj ect
to the Shipping Act of 1984, 61 FR 11564, 11565 (March 21, 1996).
The Comm ssion further enphasized this point by stating that "the
1984 Act renoved the burden of proof in agreenment investigations
fromthe carriers, but did not alter the accuracy of the

Commi ssion's 1996 observation in the Mditerranean Pools

I nvestigation that the primary source for information on the
operation of an agreenent is the carriers that are the parties to
the agreenent."” Id. at page 11566.

2 "Low market share agreenments" defined in section 535.311 of
the proposed rule would be exenpted from the waiting period

requi rements, and from the Information Form and Monitoring Report
requi rements unless otherw se instructed by the Conm ssion
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obtain essential data, such as vessel capacity, from
agreenents with authority that poses concerns under the

Shi ppi ng Act. New ternms and definitions have al so been
provided in the instructions of the proposed |Information
Form and Mnitoring Report. These terns and definitions are
intended to provide carriers with clearer instructions that
should help to inprove the accuracy and consistency of the
agreenent data reported to the Conmm ssion. Commenters are
encouraged to review these proposals with this intent in
mnd, and to suggest further refinenments or feasible
alternatives to the proposed terns and definitions.

In general, the proposed nodifications herein seek to
ensure that the Conmm ssion receives the nost neaningful and
reliable agreenent data to carry out its statutory
responsibilities, wthout placing an undue regul atory burden
on carriers. In this regard, the Comm ssion has
incorporated its experience in admnistering the current
Informati on Form and Monitoring Report regul ations. Changes
in carrier agreenents that have occurred since OSRA becane
effective have resulted in the changes reflected in the
proposed rul e. The proposed nodifications also reduce,
where possible, the reporting burden on the carriers.

B. Background

1. The Current Regul ations
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The Information Form regulations for carrier agreenents
were originally established under the Shipping Act in Docket
Nos. 84-26 and 84-32 (final rule). Under this rule,
depending on the agreenent's authority, the Information Form
requi red such data as market share, cargo carriage, and/or
pl anned changes in port calls or services relating to the
agr eement . The rule did not prescribe standard periodic
reporting requirenents for carrier agreenents after they
becone effective under the Shipping Act.

The current Information Form and Monitoring Report
regul ati ons were pronul gated in Docket No. 94-31

Infornmati on Form And Post-Effecti ve Reporting Requirements

For Agreenents Anbng COcean Common Carriers Subject To The

Shipping Act of 1984, 61 FR 11564 (March 21, 1996). The

Information Formis used in the agreenment review process to
anal yze the probable economc inpact of filed agreenents, or
certain agreenent nodifications. Carrier agreements are
initially reviewed upon filing to assess their conpliance
with the Shipping Act, particularly with respect to section
6(g) and the prohibited acts in section 10. Upon review,

t he Comm ssion determ nes whether any action under the
Shipping Act is necessary within the 45-day waiting period
bef ore an agreenent becones effective. In addition, the

data submtted in the Information Form provides historic (or
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basel i ne) economic figures for analyzing changes that may
occur after the agreenent goes into effect.

The Mnitoring Report enables the Comm ssion to track
and anal yze the ongoing economc effects of an agreenent
after it becones effective, and accordingly, determne
whet her any action under the Shipping Act may be necessary.
Monitoring Reports also are used to assess the probable
econonic effects of nodifications filed. Mnitoring Reports
further help the Conmssion to stay inforned of agreenent
activity in the U S. trades, and to address agreenent issues
that mght arise in connection with investigations,
conplaints, inquiries, or petitions for Conm ssion action
agai nst an agreenent.

The Conmi ssion's current regulations require sone |evel
of revenue and/or operational data from alnost all carrier
agreenents subject to the Shipping Act. The degree of
required data is determned by the agreenent's
cl assification. The current regulations classify agreenents
into three categories: Gass A Cass B, and Class ¢. Upon
a showi ng of good cause by an agreenent, the Conm ssion nay
wai ve any of the reporting requirenments pursuant to sections

535.505 and 535.709.% Carrier agreenments that fall outside

# The Comm ssion's authority to grant or deny waiver applications
is delegated to the Director of the BTA in subpart C of part 501
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of the classifications set in the current regulations are
not obligated to submt the specified agreenent information
unl ess otherw se instructed by the Commission.3?*

For the Information Form Cass A and B agreenents are
grouped together as ‘Cass A/B," and are identified in
section 535.502(a) as: rate agreenents, joint service
agreenments, pooling agreenents, agreenents authorizing
di scussi on or exchange of data on vessel -operating costs,
and agreenents authorizing regulation or discussion of
service contracts. G ass A/B agreenents contain forns of
pricing or pooling authority that can have a significant
i npact on conpetition. The Comm ssion thoroughly addressed
its concerns with the agreenent authorities included in the
Cass A/B category and the potential effects of each of
these authorities on conpetition in its Notice of Proposed
Rul emaki ng (“*NPRM”)in Docket No. 94-31. See Dkt. No. 94-31
59 FR 62372, 62375-62376 (Decenber 5, 1994).

Wien a Cass A/B agreenent is filed for review, an
Information Form nust also be filed in accordance wth the
reporting requirenments specified in appendix A of part 535

(section 535.503). These reporting requirenents address the

* Such agreenments currently include housekeeping agreenents,

equi prent nmanagenent agreenents, portal agreenents, credit policy
agreenments, non-conpete agreenents associated wth acquisitions,
and general discussion agreenents.
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followng topics relating to the parties activities in the
agreement trade: other agreenent participation
identification of agreenment authority, market share for al
l'iner operators, total average revenue, cargo volunme and
revenue results for major commodities, and port service.
Much of this data nust be specified for each sub-trade

wi thin the geographic scope of the agreenent. The
regul ati ons define sub-trade to nean all |iner novenents
bet ween each U.S. port range and each foreign country within
t he scope of the agreenent. The U.S. port ranges are
specified separately for the Atlantic, Qulf, and Pacific
coasts.

Information Forns for Cass C agreenents require much
| ess data. C ass C agreenents contain various forns of
operational authority, and are identified in section
535.502(b) as sailing agreenments and space charter
agreements.?® |In its NPRMin Docket No. 94-31, the

Conmi ssion noted that “[a]llthough such agreenents have

¥ The O ass C category does not include agreenents authorizing
capacity managenent or regulation as currently defined in section
535. 104(e). Such authority was intentionally not included in
section 535.502. At the tinme of the Comm ssion's rul emaking
agreenents with capacity managenent or regulation prograns also
contained rate authority, and therefore, automatically fell
within the regul ations. Subsequently, the authority for capacity
managenent was w thdrawn from agreenents or held in abeyance.
Presently, no agreements engage in capacitynmanagenent prograns

as currently identified in section 535.104(e).
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rarely presented serious regulatory concerns, sone oversight
IS necessitated by section 6(g)’s adnonition agai nst
agreenents that cause unreasonable reductions in service."
Id. at 62378. Thus, Cdass C agreenents are only required to
submt data on the parties' other agreenment participation
and port service within the agreenent trade, in accordance
with the reporting requirenments specified in appendix B of
part 535 (section 535.504).

For Monitoring Reports, however, the current
regul ati ons distingui sh between Cass A and B agreements.3*
G ass A agreenents are identified as those agreenents
specified in section 535.502(a) with market shares of 50
percent or nore in half or nore of the their sub-trades
(section 535.702(a) (1)). Cass B agreenents are identified
as those agreenments specified in section 535.502(a) that do
not have market shares of 50 percent or nore in half or nore
of their sub-trades (section 535.702(a)(2)). To account for
changes in nmarket share that nmay alter an agreenent's

classification, the regulations direct BTA to classify all

% Under section 535.702(b), the classification of an agreenent
as Cass A or Cass B for purposes of its Mnitoring Report
obligations is initially based on the market share data reported
on the agreenment's Information Form pursuant to section 535. 503,
or on simlar data otherw se obtained. Thereafter, before the
begi nning of each cal endar year, the agreenent is classified as
Cass A or CUass B for that year, based on the market share data
reported on the agreenent's quarterly nonitoring report for the
previ ous second quarter (April-June).
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Class A and B agreenents annually based on their second
quarter market share data (section 535.702(b)). Cass C
agreenents are also required to file quarterly Mnitoring
Reports and are identified as those agreenents, specified in
section 535.502(b) (section 535.702(c)).

Cass A agreenents file the nost Mnitoring Report data
in line with the sanme sub-trade specificity required for the
Information Form as instructed in appendix C of part 535
(section 535.703). The anpunt of Monitoring Report data and
sub-trade specificity is reduced for Cass B agreenments, as
instructed in appendix D to part 535 (section 535.704).
Cass C agreenents only report on changes in the parties’
ot her agreenent participation and port service in the
agreenent trade, as instructed in appendix E to part 535
(section 535.705). As of August 2003, there were 29 Cass A
agreenents, 51 Cass B agreenents, and 133 Cass C
agreenents, for a total of 213 classified agreenents on file
with the Commission.?’

Since the current regul ations becanme effective in 1996,
carriers have continued to raise issues specifically
regarding the Mnitoring Report requirenents. The Ccean

Carrier Wrking Goup Agreenent commented on the Mbonitoring

7 At the sanme tine, there were 24 agreenents on file with the
Conm ssion that were not subject to the reporting requirenments.
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Report requirenments in Docket No. 98-26, 64 FR at 11240;

Docket No. 01-01, The Impact O The Ccean Shippinag Reform

Act O 1998; Notice of Issuance of Notice of lnquiry, 66 FR

7764 (January 25, 2001); and the Conm ssion's Notice of

Request for Public Comments Regardi ng Extensions to Existing

OVB d earances, 67 FR 10407 (March 7, 2002).

In sum <carriers have generally voiced concerns about
the burden involved in preparing the quarterly sub-trade
data for the Mnitoring Reports for Cass A agreenments. To
ease this burden, carriers have repeatedly requested that
the level of Mnitoring Report data for Cass A agreenents
be reduced to the lesser level required for Cass B
agr eenments. In support of this request, carriers have
argued that market changes since OSRA have rendered the
| evel of Monitoring Report data for Cass A agreenents
unnecessary. In Docket No. 98-26, the Conmi ssion dism ssed
the carriers' request noting that “[alny nodifications in
the current agreenment nonitoring program based on changed
mar ket conditions will be considered only after an
opportunity to evaluate the conpetitive effects of OSRA’'s
regul atory changes." See Dkt. No. 98-26, 64 FR at 11240.

2. Changes in Carrier Agreenents since OSRA

The legislative reforns introduced by OSRA have

considerably altered the ocean shipping industry in the U S.
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trades. OSRA has encouraged carriers to operate nore

i ndependently in response to conpetitive market forces.
Wil e these changes have inproved conpetition, carriers are
still very commtted to cooperating in agreenments and
actively using their agreenent authority to pursue and
achieve their collective objectives. Thus, under OSRA,
carrier agreenents still can exert a powerful collective

i nfluence over conpetition in the U S trades. The

Comm ssion's need for reliable and specific information to
eval uate and nonitor carrier agreenments renains.

Under OSRA, a clear pattern in carrier agreenent
activity has energed in nost of the U S trades. Col l ective
pricing by carriers under conference agreenents has declined
in favor of voluntary rate authority under discussion

agreements.?*® |In addition, carriers are cooperating nore in

*® The preference for voluntary rate discussion agreenents
between carriers has evolved in nost of the major U S trades,
except for those trades that include nmenber nations of the
European Union (“EU”), where the conference system has renained
in place. Conference agreenents between ocean common carriers
are specifically exenpted from the conpetition |aws of the EU
and the European Conm ssion ("EC') opposes other forns of
collective pricing outside of formal conference agreenents. The
effects of conferences, however, have been mtigated under OSRA
because nost conference carriers heavily engage in individua
service contracts to stay conpetitive in the trades. The EC
further restricts conference carriers from adopting voluntary
service contract guidelines and disclosing information relating
to service contracts negotiated outside the conference system
Nonet hel ess, conferences still represent the nmain rate agreenents
in the U S./Europe trades, and require close nonitoring.
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operational arrangenents which can affect rate and service
levels in the trades, particularly in agreenents with
capacity rationalization authority.?®

Liner cargo in today's trades is predom nantly shipped
under individual service contracts with independently-
negotiated freight rates and terns. \Wile cargo carriage
under a common conference tariff has dimnished, discussion
agreenents and the concerted activities of their parties
continue to pose significant anticonpetitive and statutory
concerns under the Shipping Act.

Al t hough conpliance is voluntary, discussion agreenents
contain considerable, broad authority over rate, service
contract, and service matters spanning |arge geographic
areas in the U S. trades. Further, many discussion
agreenents include nost of the nmajor carriers operating
within their respective geographic scopes. Thus, discussion
agreenents generally have high market shares which
contribute toward their ability to affect freight rates and
conpetitive conditions. For exanple, each of the agreenent
mar ket shares for the Transpacific Stabilization Agreenent

(“TsA”) and the Westbound Transpacific Stabilization

*® The Comm ssion's proposed rule defines capacity rationalization
as the concerted reduction, stabilization, wthholding, or other
[imtation in any manner whatsoever by ocean comon carriers on
the size or nunber of vessels or available space offered
collectively or individually to shippers in any trade or service.
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Agreenent (“WTSA”) in the U S./Asia trades exceeds 70
percent.

CSRA prohibited any nmandatory restrictions on
i ndi vidual service contracts, but it allowed agreenents to
adopt voluntary service contract guidelines applicable to
their parties' individual contracts. On a voluntary basi s,
carriers may collectively set and adhere to rates and terns
for their individual service contracts. Thus, while
agreenent carriers are pricing nore independently under
OSRA, they still have the power to exert their collective
i nfluence over contract rates and terns.

The extent to which voluntary authority and adherence
are effective under discussion agreenents |ikely depends on
the prevailing and anticipated economc conditions in the
respective agreenent trades. Such conditions, however, are
difficult to discern and even harder to anticipate wthout
reliable agreenent and trade information

Carriers are also relying nore heavily on operationa
agreenents to control the supply of excess vessel capacity.
These agreenents allow carriers to rationalize services and
renove excess vessel capacity through vessel-sharing, space
or slot chartering, sailing, and/or service arrangenents.
QOperational agreenents with capacity rationalization

authority raise particular concerns under section 6(g).
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This concerted authority not only affects the anount of
vessel capacity supplied in a trade, but also inposes
restrictions on the parties' ability to freely participate
in other service arrangenents and/or independently operate
conpeting services within the geographic scope of the
agreenent . Sonme carriers use this concerted authority to
form conplex and highly integrated alliance arrangenents
where the parties fix and allocate their collective vesse
capacity on a gl obal scale. Many of these alliances enter
into space chartering agreenents as a group with other
carriers or groups of carriers.

Carriers assert that operational agreenents, even those
with capacity rationalization authority, produce cost and
service benefits for the shipping public. Carriers may use
their concerted authority to better align the supply of
vessel space with the demand for vessel space in specific
trade | anes. In trade | anes burdened wi th high excess
capacity, the coordination of vessel space between carriers
can achieve efficiencies by |owering operational costs while
still preserving, or even enhancing, the |evel and frequency
of ocean liner services. Alternatively, a concerted
reduction in vessel capacity and the restrictions inposed by
capacity rationalization authority can result in a shortage

of vessel space in a trade causing unreasonabl e service
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decreases and/or unreasonable rate increases in violation of
section 6(Q). Even if a shortage does not occur, a
concerted reduction in vessel capacity decreases the anount
of market pressure placed on carriers conpeting to fil
excess vessel space. This reduction in conpetition may be
significant enough to enable carriers to increase or
maintain rates nore easily by discouraging rate discounting.
These concerns are conpounded where carrier agreenments
contain both rate and capacity rationalization authority.
Even if these authorities are not in the sane agreenent,
many carriers participate in large rate discussion
agreenents that cover broad trade areas and al so participate
in separate agreenents wth capacity rationalization
authority in the sanme trade areas. These authorities are
interrel ated and conpl enentary. Carriers may discuss and
agree on their overall rate and service objectives under the
broad authority of their discussion agreenents, and
implement and fix their service and capacity levels within
the sane trade using their capacity rationalization
authority contained in separate agreenents. Li kew se
carriers may collectively fix the supply of vessel capacity
in atrade, through their capacity rationalization authority
contained in separate agreenents, to augnent the overal

rate objectives agreed upon in their discussion agreenents.
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Thus, in addition to market conditions, the structure of
conplenentary authority in agreenments within trades further
hel ps carriers achieve their collective objectives,
depending on how well they can coordinate and naintain these
efforts.

Wil e the use of conferences has subsided under OSRA,
the benefits carriers enjoy as a result of their ability to
participate in antitrust-exenpted agreenents under the
Shi pping Act has clearly not dimnished. The devel opnents
in carrier agreenents under OSRA reinforce the need for the
Comm ssion to obtain firsthand information directly from the
carriers involved in agreenents.

C. The Proposed Rule

To account for the changes that have occurred in
carrier agreenents since OSRA, and considering the views of
carriers, the Comm ssion proposes the follow ng
nodi fications to the Information Form and Monitoring Report
regul ati ons and requirenents.

1. Informati on Form Regul ations

The proposed rule no longer identifies carrier
agreenents by specific classes for the purpose of assigning
reporting requirenents. Instead, section 535.502(a) of the
proposed rule would require that all carrier agreenents

identified in section 535.201(a), except for |ow narket
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share agreenents identified in section 535.311, submt an
Informati on Form when the agreenent is filed with the

Conmi ssion. Agreenents with certain authorities that have
significant potential to affect conpetition would be
required to submt Information Form data pertaining to the
specific authority contained in the agreenent.

The current agreenment classification regulations in
section 535.502 provide procedures for assigning specific
reporting requirenments to specific types of agreenents.
Agreenents filed at the Conm ssion, however, have evol ved
since the current classification regulations were
i npl enented, especially under OSRA. Now, multiple or
complex fornms of authority may be contained in a single
agreenent that mght not neatly fall under one specific
agreenent type or class. Further, the reporting
requi rements assigned to a particular type or class of
agreenent may not adequately address the full authority of
t he agreenent. For instance, the current reporting
requirements for Cass C agreenents do not distinguish
bet ween sinple operational agreenments, such as vessel space
charter arrangenents, and the nore conplex and
anticonpetitive operational agreenents with capacity
rationalization authority that include global alliance

arrangenents.
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Section 535.503(b) of the proposed rule addresses these
concerns by assigning specific reporting requirenents to
specific authorities contained in agreenments. VWile no rule
can cover all circunstances, the Conm ssion believes that
this approach would nore directly address the el enents of
concern within the agreenent, i.e., the parties' authority
and the concerted activities they may pursue with such
authority. Further, the proposed rule would replace the
current agreenment classification procedures with sinpler
regul ations and clearer instructions.

Section 535.502(b) of the proposed rule would require
an Information Form when a nodification to an existing
agreenment is filed that adds the authority to discuss or
agree on capacity rationalization, or pricing or pooling
authority.*® Further, a nodification that expands the
geogr aphi c scope of such authority within an existing
agreenment would also require an Information Form under

section 535.502(c) of the proposed rule. Aside from addi ng

% For ease of reference, the term "pricing or pooling authority"
is used herein to identify agreenments containing any of the
followi ng authorities: (a) the discussion of, or agreenent upon
whet her on a binding basis under a common tariff or a non-binding
basis, any kind of rate or charge; (b) the establishnent of a
joint service; (c) the pooling or division of cargoes, earnings,
or revenues and/or |osses; (d) the discussion or exchange of data
on vessel -operating costs; and/or (e) the discussion of service
contract matters. These authorities are listed in the proposed
rul e.
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the Information Form requirenent for agreenments containing
capacity rationalization authority, the proposed rule is not
likely to increase the nunber of agreenent nodifications
whi ch would be subject to Information Form requirenents.
The proposed rule refers to agreenment nodifications by
listing the actual authorities in place of the current
agreenent class labels. Wen authority is added or
expanded, the conpetitive inpact of the existing agreenent
is altered, and nust be re-examned with a new |nformation
Form

Section 535.504 of the proposed rule provides waiver
procedures whereby carriers may request relief from any of
the Informati on Form requirenments. Additional information
however, would be required for the Comm ssion's review of
wai ver requests. Applications for waiver of the Information
Form requi renments would have to provide data and information
in support of the requested relief along with details on the
agreenent or agreenent nodification that is to be filed with
t he Conm ssi on.

2. Information Form

The proposed rule changes the format of the Information
Form Section 535.503(a) of the proposed rule replaces the
current Information Fornms for Cass A/IB and dass C

agreements with one formin appendix A of part 535. The
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formis divided into sections | through V. Section
535.503(b) of the proposed rule would require that agreenent
parties conplete each section of the Information Form
applicable to the agreenment and the authority contained in
t he agreenent. Sections | and V would apply to all carrier
agreenents subject to the Information Form requirements.*
Sections 11, 11l and IV would apply based on the authority
contained in the agreenent. The Information Form woul d be
made available in electronic format using Mcrosoft Ofice
2000 (Word and Excel) that could be downl oaded from the
Conmmi ssion's hone page. Parties may conplete and submt
their Information Form in paper format, or in electronic
format on diskette or CD-ROM  This procedure will remain
avail able until the Conm ssion devel ops and inplenments an
electronic filing system for such docunents.
a. Section |

As noted, section | of the proposed Information Form
would be required from all carrier agreenents subject to the
Informati on Form requirenents. Section | would require
basic information on the followi ng topics: the name of the

agreement, narrative statenents on the purpose and

“ Low market share agreenents identified in section 535.311 of

the proposed rule would be exenpted from all Information Form and
Monitoring Report requirenents unless otherwi se specifically
instructed by the Comm ssion.
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commercial circunstances relating to the agreenent, a |ist
of the parties' other agreenment participation within the
geogr aphic scope of the filed agreenent, and the
identification of the authority and provisions contained in
t he agreenent.

Section | requires carriers to supply relevant
agreenent information to the Comm ssion at the start of the
revi ew process. This information would be used in the
initial review and analysis of an agreenent, and would help
to avoid formal requests for additional information which
delay the effective date of the agreenent. The Conmm ssi on
does not believe that section |I would inpose any undue
burden on carriers because nost agreenments that fall under
the current regulations provide sonme degree of this
i nformation al ready. Carrier agreenent filings that fal
outside of the current classification regulations would also
be required to provide this information. However, the nunber
of such filings is very limted. Further, the Conm ssion
believes that this information is readily available to
carriers and would not require any costly or extensive
preparation that could affect or delay the filing of an
agreement .

The requirenents for narrative statenents on the

purpose and commercial circunstances of the agreenent are
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new. These statenents are not intended to elicit a
justification of the agreenent. They would sinply provide
the Comm ssion with a clearer understanding of the parties'
collective objectives under the agreenment in relation to
their services within the agreenent trade. It may be that
the parties formed an agreenent to start a new |liner service
to expand into a new trade area. Such information would be
relevant to the Conmi ssion's review of the agreenent, but
m ght not be readily apparent by the terns of the agreenent
wi t hout seeking additional information from the parties.

The proposed Information Form retains the existing
requirement for a list of the parties' other agreenents.
The term ‘other agreenents" refers to all other carrier
agreenents within the geographic scope of the filed
agreenment in which the parties to the filed agreenent are
participants. It remains inportant for the Commission to
understand the parties' full authority within the context of
all their agreenents in a given trade. G ven the brevity of
the review period established by section 6 of the Shipping
Act, it is necessary that the parties supply this
information at the outset.

The proposed Information Form continues to require that
the parties identify the specific authorities contained in

the filed agreenent. Authorities identified in the
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I nformati on Form would now be expanded to include
authorities and provisions relating to operationa
agreenents and capacity rationalization. This nodification
reflects the increased inportance and use of such
authorities by carriers. Further, in assigning reporting
requi renments based on the parties' authority, it is
inportant that the full authority of the agreenent be
i dentified.
b. Section 11

Section Il of the proposed Information Form would apply
to carrier agreenents that contain sinple operationa
authority including vessel space charter and sailing or
service rationalization arrangenents. Such authority,
however, would not include the establishnent of a joint
service, or capacity rationalization authority. The
proposed Information Form retains the requirenent that
parties with operational authority provide data on their
vessel calls at ports, along with a narrative statenent of
any changes in port service that are anticipated or planned
to occur when the agreenment goes into effect. For
clarification, however, this requirenent would be nodified
to limt the information required to vessel calls directly
related to the parties' liner services covered by the

agreenent, rather than any or all vessel calls within the
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agreenent trade. Simlarly, changes in port service would
be nodified to nean anticipated or planned changes that the
parties would inplenment under the agreenent after it goes
into effect, rather than any change in port service wthin
t he agreenent trade. These nodifications would refine the
parties' data so that the actual inpact of the agreenent
could be analyzed with greater accuracy.
c. Section Il

Section Il of the proposed Information Form would
apply to carrier agreenments with the authority to discuss or
agree on capacity rationalization. Section 111
di stingui shes the nore conplex operational agreenents wth
capacity rationalization authority from the sinpler
operational authorities identified in section Il above. As
such, new reporting requirenents have been added. To enabl e
the Conm ssion to properly analyze these agreenents, parties
with capacity rationalization authority would be required to
provide, for a calendar quarter period, data on their vessel
capacity and percentage of vessel capacity utilization for
their liner services that would be covered by the agreenent.
In order to secure accurate and consistent data, definitions
of vessel capacity and capacity utilization are provided in
the instructions of the proposed Information Form In

addition, parties with capacity rationalization authority
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woul d also be required to provide data on their vessel calls
at ports for their liner services that would be covered by

t he agreenent. Lastly, such parties would be required to
identify and state any anticipated or planned changes in
their vessel capacity and/or |iner services (including
ports) that would be inplenented under the agreenment after
it goes into effect.

Under the current Information Form regul ations,
operational agreenents with capacity rationalization
authority that do not contain pricing or pooling authority
are Cass C agreenents. As such, the only operational data
required from these agreenents when filed relates to the
parties' port services. As discussed above, however,
capacity rationalization authority not only allows the
parties to fix the levels of capacity and service as to
which they will cooperate in a trade, it also restricts any
other collective and individual operations of the parties
within the agreenent trade. In review ng these agreenents
under section 6(g), the Conm ssion is concerned about the
likely inmpact of capacity rationalization authority on both
service and rate levels in a trade. To determne this
i npact, the Comm ssion has found it necessary in the past to
request vessel capacity and capacity utilization information

from parties to such agreenents during the review process.
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The proposed Information Form would require this necessary
informati on when the agreenment is first filed. The
Conm ssi on does not believe that these additional reporting
requi rements woul d inpose any undue burden because the
parties readily have this information when entering into
such agreenents.
d. Section |V

Section IV of the proposed Informati on Form would apply
to carrier agreements with pricing or pooling authority.
Section 535.503(b)(4) of the proposed rule identifies the
particular authorities contained in agreenments which causes
them to be subject to reporting information and data under
section IV of the Information Form These authorities are:
(a) the discussion of, or agreenent upon, whether on a
bi ndi ng basis under a common tariff or a non-binding basis,
any kind of rate or charge; (b) the establishnment of a joint
service, (c) the pooling or division of cargoes, earnings,
or revenues and/or |osses; (d) the discussion or exchange of
data on vessel -operating costs; and/or (e) the discussion of
service contract matters.*

Agreenments with any of these authorities would be

required to submt data and information on the follow ng

“ Carrier agreements wth these authorities currently fall under
the Class A/B category and are listed as types of agreenents.
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topics in section IV: market share, total average revenue,
cargo volune and revenue results for the top 10 agreement-
wi de conmodities, vessel capacity and capacity utilization
and port service.
i. Market Share

The proposed Information Form retains the requirenent
for market share data showing all liner operators for the
entire geographic scope of the agreenent and in each sub-
trade within the scope of the agreenent. The nunber of sub-
trade reports, however, would be reduced by conbining the
separate U S. Atlantic and Gulf port ranges into one U'S
port range. Liner services and pricing at U S. Atlantic and
@l f ports are very simlar, which allows these sub-trades
to be conbined. The different service and pricing
circunstances prevalent at U S Pacific ports dictate that
the Pacific be considered a separate U. S. sub-trade.

ii. Total Average Revenue

The proposed Information Form continues the current
requi rement that the parties report their total Iiner
revenues, total liner cargo carried, and average revenue
within the geographic scope of the agreenent. A definition
of total liner revenues is provided in the instructions to
i nprove the accuracy and consistency of the parties' revenue

dat a. Wthout a clear definition, the parties could
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calculate their total liner revenues differently, which
makes it difficult to conduct a proper analysis of the data.

iii. Cargo Volunme and Revenue Results for the Top
10 Agreenent-Wde Commodities

The proposed Information Form retains, but
significantly reduces, the reporting requirenents for
commodi ty dat a. Currently, when a Cass A/B agreenent is
filed, the parties nust report their cargo volune and
revenue results for each major commodity for each sub-trade
wi thin the geographic scope of the agreenent. The
Commi ssion first established these reporting requirenents to
i ncorporate comodity specific data into its inpact analysis
of agreements with pricing or pooling authority. See Docket
No. 94-31, 59 FR at 62377. Commodity specific data remains
an inportant conponent of the Conmm ssion's inpact analysis
of such agreenents. The Comm ssion, however, believes that
the anount of commodity data reported can be reduced w thout
hindering its ability to gauge the general inpact of pricing
or pooling agreenents. Therefore, the proposed Infornmation
Form would elimnate the sub-trade requirenment, and instead,
would require that parties to pricing or pooling agreenents
report their cargo volune and revenue results on only the
top 10 agreenent-w de commoditi es. Commodity data reported
on an agreenent-w de basis, instead of a sub-trade basis,

should be readily available to the parties and |ess
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burdensone to report. Further, a definition of revenue
results is provided in the instructions to inprove the
accuracy and consistency of the parties' comodity revenue
dat a. To maintain a consistent comodity reporting
standard, the requirenment that commodities be identified at
the 4-digit level of customarily used comobdity coding
schedules remains. \Wiile sone parties may not use conmodity
coding schedules to identify and track their cargo and
revenues, such discrepancies should be easier to resolve
under the reduced commodity reporting requirenents proposed
her ei n.

iv. Vessel Capacity and Utilization

The proposed Information Form adds new reporting

requi rements for agreements with pricing or pooling
authority. Parties to such agreenents would be required to
report, for a calendar quarter period, their vessel capacity
and percentage of vessel capacity utilization for their
liner services that would fall under the agreenent.
Further, the parties would be required to identify and
descri be any significant changes in the anmounts of vesse
capacity for their liner services that are anticipated or
pl anned to occur when the agreenent goes into effect. For
consistency and clarity, the Information Form instructions

provide definitions of vessel capacity, capacity

98



utilization, and the term "significant changes in the
anmounts of vessel capacity.”

Parties to rate discussion and conference agreenents
collectively set freight rates in relation to the supply and
demand conditions w thin trades. Even if these agreenents
do not contain operational authority, many rate discussion
and conference agreenents authorize the parties to exchange
information and collectively discuss their vessel capacity,
capacity utilization, and service |evels. These agreenents
may regularly track and distribute this information to their
carrier menbers. Further, as discussed, the parties may
augnent the overall rate objectives of their rate discussion
or conference agreenments by controlling the supply of vesse
capacity under their separate operational agreenents wthin
trades.

To anal yze the likely inpact of agreenments with pricing
or pooling authority accurately, the Comm ssion nust exam ne
such authority in close connection with the anounts of
vessel capacity supplied by the parties along with their
correspondi ng capacity utilization percentages. For a
conpl ete analysis, the Conm ssion also would need to know
whet her the parties are planning to significantly alter
their vessel capacity levels after the agreenent goes into

effect. Oten, the Conm ssion has requested such
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information from parties to pricing or pooling agreenents
during the review process, and after such agreenents have
becone effective as concerns under section 6(g) have arisen
The proposed Information Form would provide the Conmm ssion
with this necessary information. As such, the Conm ssion
woul d be better able to analyze both the supply and demand
conditions in the U S. trades, and consequently, the
potential inpact of pricing or pooling agreenments on freight
rates. Carriers to such agreenents are the best source of
accurate vessel capacity and capacity utilization
information regarding their |iner services. The Comm ssi on
does not believe that the addition of these reporting
requi rements woul d inpose an undue burden since carriers
already routinely track this information for their
oper ati ons.
v. Port Service

The proposed Information Form retains the requirenent
that parties to pricing or pooling agreenents provide their
vessel calls and describe any port service changes that are
anticipated or planned to occur when the agreenent goes into
effect. As with simlar nodifications, this requirenent
would be clarified to Ilimt the parties' reporting to only
t hose vessel calls and port service changes relating to

their liner services that would fall under the agreenent,
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rather than any or all vessel calls and changes within the
agreenent trade.
e. Section V

Section V would require that parties to all subject
agreenents identify contact persons for the Information Form
and the agreenment, and that the Information Form be
certified and signed by a representative of the parties.

3. Monitoring Report Regul ations

Subpart G of part 535 of the proposed rule nodifies the
Monitoring Report regulations to mrror the proposed changes
to the Information Form regulations in subpart E of part
535. Agreenents subject to Mnitoring Reports are
identified by the authority contained in the agreenent,
rather than using the current agreenment classifications.
Most notably, the proposed rule reduces the nunber of
agreenents subject to Mnitoring Reports and limts the
application of the regul ations.

Currently, all Cass A, B, and C agreenents that are
effective under the Shipping Act are required to submt
guarterly Nonitoring Reports. Section 535.702(a) of the
proposed rule would require Mnitoring Reports from all
agreenents wth the authority to discuss or agree on

capacity rationalization, and from agreenents with pricing
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or pooling authority*® where the parties to a pricing or
pooling agreenment hold a conbi ned market share of 35 percent
or nore in the entire U S inbound or outbound geographic
scope of the agreement.** The Conm ssion estimates that the
nunber of agreenents subject to Monitoring Reports would be
reduced from 213 to 63. These 63 agreenents woul d include
rate di scussion, conference, and mmjor global alliance
agreenents in effect throughout the U S trades. The

Conmmi ssion believes that Mnitoring Reports from these
agreenents would generally provide sufficient information to
nmonitor the collective activities of carriers within the

U S. trades pursuant to the standards of the Shipping Act.

The Comm ssion's proposal to apply a market share

% "Pricing or pooling authority" as referred to in the

Monitoring Report regulations is identical to the use of the term
in the Information Form regul ations; i_e. it refers to any of

the followng authorities:(a) the discussion of, or agreenent
upon, whether on a binding basis under a comon tariff or a non-
bi ndi ng basis, any kind of rate or charge; (b) the establishnent
of a joint service; (c) the pooling or division of cargoes,
earnings, or revenues and/or |osses; (d) the discussion or
exchange of data on vessel-operating costs; and/or (e) the

di scussion of service contract matters.

“ Under section 535.702(b) of the proposed rule, the Comm ssion's
Director of BTA may determine the Mnitoring Report obligations
of agreements with pricing or pooling authority using the 35
percent market share threshol d. For newy filed agreenents, this
woul d be based on the narket share data from the Information Form
submitted with the agreement. Thereafter, at the beginning of
each cal endar year, BTA would notify such agreenents of any
change in their reporting obligations based on the market share
data from their Mnitoring Reports for the previous second

cal endar quarter (April-June).
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threshold of 35 percent to nonitor pricing or pooling
agreenents is analogous to the Horizontal Merger Cuidelines
issued jointly by the U S Departnent of Justice and the

Federal Trade Conmission in 1992. 1992 Horizontal Merger

Quidelines ("1992 Quidelines"), 57 FR 41552 (Sept. 10,

1992) . In analyzing horizontal nergers between firns, the
1992 guidelines set forth econom c standards that the
agencies use to apply U S. antitrust |aw Part of their
anal ysis involves evaluating the likely effects of a nerger
on the conpetitive behavior of firms within a market. The
intent is to determne whether a nerger would likely lead to
i ncreased coordinated interaction between firnms in a market,
and/or create the incentive for nerging firnms to alter their
uni l ateral behavior by increasing prices and suppressing
output, i.e., supply. The agencies conclude that:

“[wlhere the nerging firnms have a conbi ned mnarket

share of at least thirty-five percent, nerged

firme may find it profitable to raise price and

reduce joint output below the sum of their

premerger outputs because the |ost markups on the

foregone sales nmay be outweighed by the resulting
price increase on the nerged base of sales.”*

% As discussed, carriers collectively set freight rates in
relation to the supply and denmand conditions w thin trades. The
authorities to agree on rate levels and vessel capacity are
interrelated and conplenmentary even if such authorities are not
contained within a single agreenent. Many carriers in a trade
may participate in a large rate discussion agreenent and separate
agreenments with capacity rationalization authority, which such
carriers may use to control the supply of vessel capacity to
further their rate objectives under the discussion agreenent.
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1992 CQuidelines at 41561.

Mar ket share provides a general econom c neasure to
gauge the conpetitive influence of carrier agreenents.
Under the Shipping Act, however, the Conmm ssion does not
solely rely on market share in assessing the conpetitive
i npact of a carrier agreenent on freight rates and service
levels in the U S trades. O her factors nust be
considered, including the authority and terns of the
agreement, the conpetitive structure of the agreenent trade,
and the prevailing and projected economc conditions within
the agreenent trade. W note, however, that the 35 percent
mar ket share threshold used for application of periodic
reporting requirenments should not be construed as

establishing a determination of the likely inpact of an

The Conm ssion nust examne the collective rate activities of
carriers in relation to the vessel capacity supplied by carriers
and any collective activities that mght affect the supply of
vessel capacity in a trade. For these reasons, the Conm ssion
believes that the underlying economc rationale used to apply the
35 percent nmarket share standard under U. S. antitrust |aw nakes
it conparable and appropriate as a threshold for nonitoring
agreenments with pricing or pooling authority.

The proposed rule does not apply a market share threshold
for nonitoring agreenents with capacity rationalization
authority. These arrangenents tend to operate globally, which
makes it difficult or inpractical to apply a standard market
share threshold to the entire geographic scope of the agreenent,
or any one particular trade within the scope of the agreenent.
The definition of capacity rationalization authority, however,
di stinguishes it from sinpler forns of operational authority, and
therefore, limts the application of the Monitoring Report
regul ati ons.

104



agreenent for purposes of section 6(g) of the Shipping Act,
nor does it inply that we consider pricing or pooling
agreenents below this threshold to be economcally
insignificant.

The Comm ssion recogni zes that the Mnitoring Report
regul ations nust be flexible enough to provide for
exceptional cases. These cases may occur when a pricing or
pooling agreenent with a narket share bel ow 35 percent
constitutes the major rate agreenent in a trade, or poses
uni que anticonpetitive or statutory concerns that would
requi re close nonitoring. Therefore, section 535.702(c) of
the proposed rule provides that the Comm ssion nmay, as
necessary, require Mnitoring Reports from an agreenent wth
pricing or pooling authority with a market share bel ow the
35 percent threshold.®*®

In addition, the Conm ssion occasionally may find it
necessary to prescribe alternative periodic reports on the
use of certain authority contained in an agreenent. Thi s
may occur when an agreenent contains unique authority, the
effects of which may require nonitoring, but is not captured
under the standard Monitoring Reports. For exanple, the

Comm ssion currently requires alternative periodic reports,

% The Comm ssion's authority on this matter would be del egated
to the Director of BTA in subpart C of part 501
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in addition to Mnitoring Reports, from the Trans-Atlantic
Conference Agreenent on its tenporary slot assist chartering
authority. Traditionally, these types of reports have been
negotiated on an informal basis with the parties when an
agreenent or an agreenment nodification was filed with the
Conmmi ssi on. Section 535.702(d) of the proposed rule
clarifies the Comm ssion's authority in this regard by
providing that in addition to or instead of the Monitoring
Report, the Conmm ssion may, as necessary, prescribe
alternative periodic reporting requirenents on parties to
any agreenent subject to section 535.201.%

Section 535.705 of the proposed rule provides waiver
procedures whereby carriers may request relief from any of
the Mnitoring Report requirenents. Additional data and
information in support of the requested relief, however,
woul d be required for the Comm ssion's review.

4. Monitoring Report

Section 535.703(a) of the proposed rule replaces the

7 Section 535.201 applies to carrier agreenents, agreenents
between marine termnal operators, and agreenents between
carriers and marine termnal operators. At present, the

Conmm ssion does not require any specifically prescribed periodic
reports from any agreenents between marine term nal operators, or
between marine term nal operators and carriers. The Conm ssion's
jurisdiction to require additional information and docunents from
all such agreenents is stated in section 5(a) of the Shipping

Act . The proposed rule would del egate the Comm ssion's authority
to prescribe alternative periodic reports to the Drector of BTA
in subpart C of part 501.

106



current Monitoring Report fornms with one formin appendix B
of part 535 and divides the forminto three sections.
Section 535.703(b) of the proposed rule would require that
parties to an agreenent conplete each section of the

Moni toring Report applicable to the agreenent and the
authority contained in the agreenent. Sections | and I
woul d apply based on the authority contained in the

agr eement . Section 11l would apply to all agreenents
required to submt Mnitoring Reports under section
535.702(a) of the proposed rule. The Monitoring Report form
woul d be nmade available in electronic format using M crosoft
Ofice 2000 (Wrd and Excel) that could be downl oaded from
t he Conm ssion's hone page. Parties may conplete and subm't
their Mnitoring Reports in paper format, or in electronic
format on diskette or CD ROM This procedure will remain
avai l able until the Conm ssion has devel oped and inpl enented
an electronic filing system for such docunents.

It is further proposed to stay section 535.701(e) until
such tine as the Comm ssion has devel oped and inplenented an
el ectronic system for filing Mnitoring Reports and M nutes.

a. Section |

Section | of the proposed Mnitoring Report would apply

to all agreements with the authority to discuss or agree on

capacity rationalization. Parties to agreenents subject to
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this section would be required to submt quarterly data on
their vessel capacity and capacity utilization. These
reporting requirenents correspond to the proposed
requirements in section IIl of the Information Form.*®

Section | would also require that a narrative statenent
of any changes in vessel capacity and/or |iner services
(including ports) that the parties plan to inplenent under
the agreenent be submtted to the Conmm ssion's Director of
BTA no |ater than 15 days after a change has been agreed
upon by the parties but prior to the inplenentation of that
change (See section 535.703(c) of the proposed rule).
Advance notice of the parties' planned changes in connection
with this agreenent authority is necessary. The Conmi ssion
believes it should have nore tinely notice of such
information than quarterly subm ssions would provide, in
order to determ ne whether action pursuant to section 6(Q)
of the Shipping Act is necessary prior to inplenentation of
a harnful reduction in vessel capacity or liner service.

b. Section I

Section Il of the proposed Mnitoring Report would

apply to agreenents under which the parties to an agreenent

hold a conbi ned market share, based on cargo volune, of 35

“ At present, the Conmm ssion estimates that there are 30
agreenents in effect with capacity rationalization authority.
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percent or nore in the entire U S inbound or outbound

geogr aphi c scope of the agreenent and the agreenent contains
any of the following authorities: (a) the discussion of, or
agreenent upon, whether on a binding basis under a common
tariff or a non-binding basis, any kind of rate or charge;
(b) the establishnent of a joint service; (c) the pooling or
di vision of cargoes, earnings, or revenues and/or | osses;

(d) the discussion or exchange of data on vessel-operating
costs; and/or (e) the discussion of service contract
matters.*’

Parties to agreenents subject to this section would be
required to submt the followng quarterly data and
information: nmarket share, total average revenue, cargo
vol unme and revenue results on the top 10 agreenent-w de
comodi ties, vessel capacity and capacity utilization
significant changes in vessel capacity, and significant
changes in service at ports. These requirements correspond
to the proposed requirements in section IV of the
I nformati on Form The proposed Monitoring Report would no
| onger require quarterly reporting on independent rate
actions for parties to conference agreenents. Wth the

i ndustry changes which have occurred since OSRA, the

“ At present, the Comm ssion estimates that there are 33 such
agreenents in effect.
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Conmm ssion no longer believes that a quarterly reporting
burden on conference parties to nonitor this information is
necessary.

Regarding the commodity data requirenments in this
section, the Comm ssion believes that quarterly information
on the top 10 agreenent-w de commodities would be sufficient
for nost agreenents subject to this section. The
Commi ssi on, however, recognizes that exceptiona
circunstances may arise in which it would be appropriate to
require the subm ssion of data on a sub-trade or regiona
basis, rather than an agreenent-w de basis. This may occur
when an agreenment with extrenely high market share covers a
broad trade area conprised of large distinct sub-trades or
regions, and establishes rates distinctly by sub-trade or
region. For exanple, the Conm ssion believes that it may be
appropriate to require large rate discussion agreenents,
such as TSA and WISA, to report commodity data for this
section on a sub-trade or regional basis. In addition, sub-
trade commodity data may be necessary where uni que
anticonpetitive concerns are present, or where conpetitive
i ssues affect pricing for certain comoditi es. Ther ef or e,
section 535.703(d) of the proposed rule provides that the
Commi ssion may, in its discretion, require sub-trade

commodity data from agreenents subject to this section of
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the Mnitoring Reports.®°
c. Section Il

Section Il would require that parties to all subject
agreenents identify a contact person for the Monitoring
Report, and that the Mnitoring Report be certified and
signed by a representative of the parties.
D. Inplenentation of the Proposed Information Form and

Monitoring Report Regul ations

In order to assure a snooth transition fromthe
Commi ssion's existing system for collecting information and
data in connection with filed agreenents to the system
proposed in this proceeding, the Comm ssion proposes to
i npl emrent the Information Form and Monitoring regul ations as
foll ows. The new regul ati ons woul d becone effective 30 days
after publication of a final rule in the Federal Register
Al'l new agreenents filed after that tinme would be required
to conply with the new Information Form provisions. The new
Monitoring Report provisions would becone effective 90 days
after publication, and would apply to all agreenents then in
ef fect under the Shipping Act. Commenters are encouraged to

provide input on this proposed tinetable.

* The Comm ssion's authority on this matter would be delegated to
the Director of BTA in subpart C of part 501
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V. Mnutes, 46 CFR part 535, subpart G
A. Introduction

The Conm ssion requires that certain agreenents
authorized to operate pursuant to section 4 of the Shipping
Act, 46 U S.C. app. 1703, file confidentially with the
Commi ssion a report of designated neetings describing all
matters within the scope of the agreenment which are
di scussed or addressed at any such neeting, and indicate any
action taken. 46 CFR 535.706. The current mnutes filing
regul ations, which largely reflect the original rules
adopted nearly twenty years ago follow ng the enactnent of
t he Shipping Act, provide the Comm ssion with a summary of
t he business transacted at a neeting of parties to an
agreenent filed with the Conm ssion. M nutes provide the
Comm ssion with information on specific areas on which
agreenent parties focus their attention (i.e., rates,
service contracting, conditions of service), as well as the
econom ¢ and conpetitive conditions of the trade that
i nfluence their collective activity. M nut es have been
recogni zed by Congress as "perhaps the chief means whereby
the [agency] was to be kept apprised of conference action”>!

and are useful in nonitoring the activities of the agreenent

"Report of the Antitrust Subconmttee on the Judiciary on the
Ccean Freisht Industry, House of Representatives, 87" Cong., 2™
Sess., 363 (1962).
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and its nmenbers, and in understanding inportant topics and
i ssues discussed by the agreenent nenbers. More recently
during the legislative process that led to the enactnent of
OCSRA, the Conmm ssion was encouraged to be nore vigilant in
exercising its agreenents oversight function.®?

The |iner shipping industry has undergone significant
regul atory and structural change since the enactnent of the
Shi pping Act and the adoption of the Conm ssion's current
m nutes regul ations. Carrier agreenents have beconme nore
conplex, and many include authority to engage in a w der
variety of activities. These changes have nmade it nore
difficult for the Conm ssion to nonitor agreenent activities
and assess econom c and conpetitive trade conditions.
Moreover, our experience review ng agreenent m nutes,

di scussions with agreenent filing counsel and
representatives, and recent fact findings and other

i nvestigative proceedi ngs have highlighted areas of concern
t hat necessitate an enhancenent of our mnutes program

These areas of concern include: (1) inadequate inclusion and
coverage of substantive issues and insufficient |evel of
detail used to describe carrier discussions; (2) failure to
file mnutes of neetings held under authority of the

agreenent where substantive issues are being discussed; (3)

“Senate Report at 13.
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i nadequate identification of and |lack of provision for
Conm ssion access to docunents used or discussed in
agreenment neetings; and (4) untinely filing of agreenent
m nut es.

To address these concerns, the Comn ssion proposes to
replace its rules governing the filing of mnutes by
agreements, currently set forth at 46 CFR 535.706-07.° CQur
proposal would: (1) require mnutes to be filed by
agreenents based on the types of authority specified in the
agreement, rather than according to agreenment type as
currently provided for in 46 CFR 535.706(b); (2) elimnate
current regulatory |anguage that limts the mnutes filing
requirement to neetings at which the parties are authorized
to take "final action"; (3) clarify the level of detai
required to describe matters discussed or considered at
agreenent neetings; (4) establish a new requirenment that
each docunent distributed, discussed, or exchanged at
nmeetings be submtted with the mnutes of such neetings; (5)
clarify the format used for assigning sequential nunbers for
m nutes currently provided in 46 CFR 535.706(d); (6) reduce
the tinme period for filing mnutes with the Conm ssion from
30 days as required in 46 CFR 535.701(f), to 15 days from

the date of the neeting; and (7) anmend |anguage throughout

®»Sections 535.706-07 will be redesignated as section 535.704.
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the existing mnutes rules to update definitions and Bureau
designations, and replace references to "conferences" wth
the term “agreenent,” clarifying the broad range of
agreenents to which these provisions apply.
B. Discussion of the conponents of the current mnutes rules
and the proposed changes

1. Agreenents Required to File M nutes

The Commi ssion's current rules require that mnutes of
agreenent neetings be filed by "conferences, interconference
agreements, agreenents between a conference and other ocean
comon carriers, pooling agreenents, equal access
agreenents, discussion agreenents, narine termna
conferences, and marine termnal rate fixing agreenents

. " 46 CFR 535.706(b). Al though nost of these naned
agreenent types are specifically defined in 46 CFR 535. 104,
others are not, e.gq., discussion agreements.>* Thus, 46 CFR
535. 706(b) identifies those agreenents that nust file

m nutes based on a specific type of agreenent, rather than

*While the Commission's rules do not specifically define a

"di scussion agreenent," 46 CFR 535.104 (aa) defines "rate
agreenent” to nean an agreenent between ocean common carriers
whi ch authorizes agreenent upon, on either a binding basis under
a common tariff or on a non-binding basis, or discussion of, any
kind of rate. An agreement between ocean common carriers that

aut hori zes voluntary, non-binding agreenent on or discussion of a
variety of pricing or operational matters including rates and
terns of individual carrier tariffs or service contracts, or
capacity rationalization, is what is commonly referred to as a
"di scussi on agreenent.”
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on the actual activities in which the parties are authorized
t 0o engage. Due to the changes in the industry and the
concurrent increase in the types of agreenment activities,
this approach may not reflect all of the actual authority
contained in the agreenment itself, or the activities in

whi ch the agreenent parties are engaged. Mor eover, use of

t hese agreenent categories to identify which agreenments nust
file mnutes with the Comm ssion often raises questions
about agreenents' conpliance with Conm ssion regul ations.
Further, wuse of these categories has often resulted in
 engthy discussions with filing counsel as to an agreenent's
mnutes filing responsibilities, particularly for those
agreenents that contain nmultiple authorities, e.g., vesse
space sharing, voluntary rate discussion, and joint service
contracting authority.

Wien the Conm ssion's rules governing the filing of
agreenment mnutes were pronul gated under the Shipping Act,
the authority of nost carrier agreenents generally fit into
the enunerated categories in the rules. At that tine, the
specified agreenent types represented the universe of
consequential agreenents filed wth the Conm ssion and
m nutes were filed by agreenments considered to be of
significant regulatory concern. Rarely was there a question

as to an agreenent's mnutes filing responsibilities based

116



on its agreenent classification. However, over tinme these
agreenent categories have not kept pace with the evolving
nature of collective carrier activities. For exanpl e, nost
agreenents now on file with the Comm ssion conbi ne a nunber
of activities under one agreenent (e.g., operationa
agreenents that also include authority to discuss service
contract rates or terns), or have established new authority
not anticipated when the current definitions were drafted
(e.g., portal agreenents).

To address the evolving nature of carrier agreenents
and to clarify which agreenents nust file mnutes of their
neetings, we propose to create a new subsection (a) for the
redesi gnated 46 CFR 535. 704. This new subsection woul d
provide that the filing requirenent be based on the specific
type of authority contained in the filed agreenent, rather
than on a generic agreement type. Thus, agreenents
aut horized to engage in "discussion or establishnent of any
type of rates, whether in tariffs or service contracts;
pooling or apportioning of cargo; discussion of revenues,
earnings, or |osses; discussion or exchange of vessel
operating costs; or discussion of service contract matters,
including the establishnent of voluntary service contract
gui delines" would be required to file mnutes of neetings

with the Comm ssion. W believe this approach nore
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efficiently captures the true nature of agreenents'
activities.

2. Definition of Meeting

Section 535.706(a) currently defines the term
‘nmeetings" as including "any neeting of the parties to the
agreenent, including neetings of their agents, principals,
owners, conmttees or sub-conmttees of the parties
authorized to take final action on behalf of the parties.”
Section 535.706(b) requires certain specified agreenments to
file “a report of each neeting . . . describing all matters
within the scope of the agreenment which are discussed or
considered at any such neeting . . . and shall indicate the
action taken."

The Comm ssion's review of agreenent m nutes,
di scussions with filing counsel and agreenent
representatives, and recent fact findings and other
investigative proceedings, all indicate that the current
definition of "neeting" is anbiguous and causes confusion
over which neetings or discussions held under an agreenent
are subject to the requirenent to file mnutes wth the
Conmmi ssi on. Further, differing interpretations of the
regul ati ons have resulted in mnutes of neetings not being
filed when such neetings covered substantive issues.

Questions have arisen over whether the mnutes filing
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requirement is based on the level of authority of the
participants at a given neeting (i.e., carrier
representatives, conmttees, and subconmttees authorized to
take final action on behalf of their respective lines or on
behal f of the agreenent, even if the discussions did not
result in "final" decisions), or on whether ‘final action”
was taken. Moreover, nunerous docunents obtained in
Commi ssi on proceedings indicate that the Comm ssion has not
received mnutes for comunications for which we believe the
regul ati ons contenplate the filing of mnutes.

Mar ket -oriented regulatory reforns under the Shipping
Act, and nore recently under OSRA, especially those focused
on liberalizing service contracting, encourage carriers to
act nore independently w thin discussion agreenents, yet
al so challenge carriers to find effective ways to
communi cate and share information. Today, the Internet and
agreenent - adm ni stered email systens allow carriers to
collect and share unlimted information on a nore frequent
and tinely basis. Some agreenents have conprehensive
communi cations networks and procedures to ensure and support
transparency through the flow of information anong carrier
menbers and the agreenment secretariat. As a result, najor
di scussions are being conducted under circunstances that nmay

not be viewed as a neeting.
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Agreenents structure their organizations in varied ways
and utilize many nethods for decision-naking. Many conduct
their business under multiple commttees and sub-comm ttees
and file mnutes of neetings held under sone of those
gr oups. O her agreenents have a nore streanlined structure
and file few, if any, mnutes for conmttees or sub-
commttees, even if major policy discussions are conducted
at these levels. As a consequence, time-consunm ng staff
followup wth agreenent representatives is often necessary
to gain a clear understanding of the origins of and issues
behi nd those discussions that are reported.

In order to address these issues, the Conm ssion
proposes to revise the current definition of neeting at
redesi gnat ed subsection 535.704(b) to include *al
di scussions at which any agreenent is reached anong any
nunber of parties to the agreenent relating to the business
of the agreenent; and all other discussions anong three or
nore nmenbers of the agreenent (or all nenbers if fewer than
three) relating to the business of the agreenment."  Further,
the rule would specify that this definition is intended to
enconpass neetings of the nenbers' agents, principals,
owners, officers, enployees, representatives, conmttees or
subcomm tt ees. Thus, agreenents authorized to engage in

certain enunerated activities would be required to file
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m nutes of all discussions anong any nunber of nmenbers
relating to the business of the agreenent when an agreenent
is reached, and all discussions between three or nore
menbers relating to the business of the agreenent regardl ess
of whether an agreenment is reached. Agreenments with |ess
than three nenbers would submt mnutes on all discussions
relating to the business of the agreenent. The proposa
woul d al so enconpass di scussions held via electronic neans,
and through agreenent secretariats. The Conm ssion
considered elimnating conpletely the final action provision
and proposing that mnutes of all discussions anbng any
nunber of nenbers be filed. However, we believe that

m nutes of discussions between three or nore nenbers,

whet her or not agreenent is reached, should provide the
necessary coverage and details of relevant neetings enabling
the Comm ssion to obtain a clear picture of the activities
of the agreement.®** Further, it is not the intent of the
Conmm ssion to require the filing of mnutes for such

di scussions as two-party electronic comunications.

Requiring the filing of mnutes for discussions of this
nature woul d put an undue burden on the industry and appears

to be unnecessary.

»The term "final action" has been elim nated. See di scussi on,
i nfra.
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We propose to retain the present waiver provision,
currently at 46 CFR 535.709 (redesignated as § 535.705).
Under that provision, a waiver fromthe mnutes filing
requi rement may be granted in advance upon a showi ng of good
cause.

3. Content of M nutes

The Commi ssion's current rules governing the content of
m nutes, at 46 CFR 535.706(b), provide that specified
agreenents shall file with the Comm ssion ‘a report of each
neeting. . . describing all matters within the scope of the
agreenent which are discussed or considered at any such
neeting . . . and shall indicate the action taken." The
rules do not, however, specify the degree of detail such
reports are expected to contain. As a result, the mnutes
currently being filed under this provision vary considerably
in detail and scope. W are particularly concerned about
the filing of vague and obscure mnutes by sone agreenents.
As a consequence, the mnutes being filed by sone agreenents
are not useful in assisting the Commssion in its oversight
of activities taking place under the authority of the filed
agreement .

To that end, we are proposing to amend the mnutes
regul ation, at redesignated subsection 535.704(c), to

require that descriptions of agreenent neetings be "detailed
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enough that a non-participant reading the mnutes could
reasonably gain a clear understanding of the nature and
extent of the discussions, and where applicable any
decisions reached . . . .” W believe that this proposa
nore clearly enunciates our intention that the parties who
are granted limted antitrust immunity to operate in concert
under filed agreenents nust provide a sufficient degree of
detail of the discussions permtted under these agreenents.
Further, we seek to nmake clear that full disclosure is
required, and any efforts to obscure the true nature of

di scussions or actions taken is prohibited.

The Comm ssion's current rules, at 46 CFR 535. 707,
require agreenments subject to the mnutes filing requirenent
to list in their mnutes ‘all reports, circulars, notices,
statistics, analytical studies or other docunents, not
otherwise filed with the Comm ssion, . . . which are
distributed to the nenber lines and are used to reach a
‘final decision"" on a variety of matters. The extent of
compliance with this requirenment is difficult to assess
accurately since such docunents may not be nentioned in
mnutes if they are not viewed as related to a "fina
decision.” Such documents nmay not be used to reach a fina
deci sion, but may be used to guide nenbers' independent

activities. The general paucity of such listings in current
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mnutes, as well as material developed from Conm ssion
informati on demand orders and through discussions wth
agreenent secretariats and filing counsel suggest that
conpliance with this requirenent is far from conplete.
Further, in instances where a docunent is identified in the
m nutes, Comm ssion staff nust then determine its inportance
and attenpt to obtain a copy of the docunent. W believe it
is nmore likely that many docunents, collectively prepared or
used by agreenent nenbers, remain unknown to the Conmm ssion.

The Conmi ssion believes that effective nonitoring of
agreenent activity requires efficient and tinely access to
such docunents. To address this issue, we are proposing to
elimnate the reference to ‘final decision" and add to the
redesi gnated 46 CFR 535.704(c) a subparagraph that
agreenents nust file with their mnutes "any report,
circular, notice, statistical conpilation, analytical study,
survey, or other work distributed, discussed, or exchanged
at the neeting, whether presented by oral, witten,
el ectronic, or other neans.” However, the parties would not
be required to submt publicly available materials, provided
they are identified in the mnutes and are readily
accessi bl e.

This proposal is intended to provide the Conm ssion

with the relevant information necessary to fulfill its

124



statutory obligation of nonitoring carriers' collective
activities to ensure they do not result in an unreasonable
increase in transportation cost or an unreasonabl e reduction
in transportation service. The Comm ssion considered, as an
alternative, requiring agreenents to submt a summary of al
docunents discussed at mnuted neetings in lieu of the
actual docunents. However, we rejected this proposal
believing that requiring agreenments to create a sunmary,
sinmply for filing purposes, would be nore burdensone than
requi ring subm ssion of the docunents thenselves. In
addition, this approach would be |ess burdensone on the
Commi ssion's staff as it would reduce the utilization of
scarce resources in tracking down docunents, and instead
allow us to focus on review and anal ysis of concerted
activities.

4. Serial Nunbers

Current section 535.706(d) (1) requires each set of
mnutes filed with the Conm ssion to be assigned a seria
nunmber, and provides an illustrative exanple suggesting that
m nutes of neetings be sequentially nunbered from the date
t he agreenent becones effective. Section 535.706(d) (2)
provi des that any conference or rate agreenent which has a
system for assigning sequential nunbers to its mnutes which

differs fromthe exanple may continue to use its own system
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W now propose, at the redesignated 46 CFR 535.704(e), to
require that each set of mnutes filed wwth the Conmm ssion
shall include the agreenment name and nunber, and a uni que
identification nunber indicating the sequence in which the
nmeeting took place during the cal endar year. For exanpl e,
the first neeting of 2003 for agreenent ‘A" would be listed
as: "A (Agreenent Nunber), 1/2003.” The second neeting
would be listed as ‘A (Agreenent Nunber), 2/2003" and so on
irrespective of whether the neeting is of a specific
comm ttee or subconmttee. Nunbering would start over in
the follow ng cal endar year, i.e., the first neeting of the
2004 cal endar year would be "A (Agreenment Nunber), 1/2004.”
The current rule suggests that serial nunbers be
applied sequentially. Al nost all agreenments currently
assign serial nunbers in this manner to neetings held during
a cal endar year and start a new nunbering sequence for each
consecutive year. In addition, about one-third of those
assign serial nunbers based on the type of neeting or sub-
conmttee, while a few agreenents only refer to the date of
the neeting and do not assign a unique serial nunber at all.
Agreenents filed with the Comm ssion today typically
have a conpl ex organi zational structure. Policy |evel
nmeetings and conmttees are used to establish pricing policy

and to discuss and address broad trade and conpetitive
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issues, while working commttees or sub-commttees (usually
consisting of less than the full nenbership) conduct
research; collect, conpile and analyze data and information;
and make recommendations to the higher |evel policy
commttees on significant matters. Ad hoc committees al so
are established as necessary, and tel econferences are
frequently used as a nmeans to conduct collective carrier
busi ness.

Therefore, in order to establish and facilitate an
efficient system for filing agreenent mnutes, as well as to
manage the information for conpliance and research purposes,
t he Conm ssion proposes a regulation requiring a standard
format for assigning serial nunbers to agreenent m nutes.
This proposal requires that agreenment mnutes' seria
nunbers be unique, sequentially assigned numbers reflecting
the year in which the neeting takes place, adopting the
format currently used by a nunber of carrier agreenents.

5. Filing Deadlines

Section 535.701(f) currently requires, anong other
things, that mnutes of agreenent neetings be filed within
30 days of the neeting, and that any docunents requested by
the Comm ssion be filed wthin 30 days from the receipt of a
request. The 30-day requirenment was established prior to

the w despread adoption and use of new forns of electronic
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conmuni cati ons. Today, nost agreenents have electronic mail
systens adm ni stered through a secretariat and use such
systenms to electronically record, review and di ssem nate
information, including mnutes of their nmneetings. Based on
draft mnutes of agreenent neetings obtained in Conm ssion

i nvestigations and responses to other Comm ssion information
demand orders, it appears that mnutes for sone agreenent
neetings are prepared within one or two days of the neeting
(and sonetines the same day), and are provided pronptly to
the participants for review (mainly via email). These
agreenents then typically allow up to two weeks for the
participants to respond with any revisions. Based on our
conparison of the sanples of draft mnutes wth the final
versions, it appears that revisions are rare. Mor eover,
Commi ssion records show that sone agreenents do file mnutes
of their neetings prior to the current 30-day deadline, and
in fact, agreenments have expedited their filings in response
to informal staff requests for mnutes of particular

i nterest.

The Comm ssion therefore proposes that the tinme period
for filing mnutes of neetings, set forth at section
535.701(f), be reduced from 30 to 15 cal endar days from the
date of the neeting. Rel evant docunents referenced in filed

m nutes would be submtted with the m nutes.
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V. M scel |l aneous Changes to 46 CFR Part 535

Along with all the proposed changes di scussed above,
the Comm ssion is also taking this opportunity to update and
clarify language in sone rule sections. For the nost part,
t hese changes involve rewording of rules with no substantia
change in the intent or effect of the affected rules. Apart
from non-substantive |anguage changes throughout the rules,
some of the m scellaneous changes include rearranging the
sequence of marine term nal agreenent exenptions under
subpart C of the rules; updating the nane of the Bureau of
Trade Analysis; clarifying the identities of parties to
husbandi ng and agency agreenents in §§ 535.303 and 535. 304,
respectively; and clarifying the wording of the rules
regardi ng requests for expedited review of agreenents in §
535. 605, requests for additional information in § 535. 606,
and failures to conply with requests for additiona
information in § 535.607.

Finally, the Comm ssion is proposing renoving obsol ete
| anguage regarding the form requirenents for agreenents and
agreenent anendnents; specifically, in § 535.403 renoving
reference to the generic classification of agreenents and
the date of the last republication of an agreement from the
title page. The Commi ssion further proposes to add m nor

formrequirenents for reflecting the original effective date
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on the title page of an agreenent when the title page is
revised and requiring that the |atest anendnent nunber be
reflected on each revised page in § 535.403.

VI. Oral Presentations

Pursuant to Rule 53(a) of the Comm ssion's Rules of
Practice and Procedure, 46 CFR 502.53(a) (2002), in notice-
and- comment rul emaki ngs the Comm ssion may permt interested
persons to nmake oral presentations in addition to filing
witten coments. The Comm ssion has determned to permt
interested persons to make such presentations to individua
Comm ssioners in this proceeding, at the discretion of each
Commi ssi oner.

Interested persons may request one-on-one neetings at
which they may nake presentations describing their views on
the proposed rule. Any neeting or neetings shall be
conpl eted before the close of the comment period. The
summary or transcript of oral presentations will be included
in the record and nust be submtted to the Secretary of the
Comm ssion within 5 days of the neeting. Interested persons
wi shing to nmake an oral presentation should contact the
Ofice of the Secretary to secure contact nanes and nunbers

for individual Comm ssioners.
VII. Statutory Reviews and Request for Comrents

The reporting, recordkeeping, and disclosure
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requi rements contained in this proposed rule have been
submtted to the O fice of Managenent and Budget (QOVB).
Public burden for this collection of information is
estimated to average 37 hours per response for agreenent
filings (including information forns); 170 hours per
quarterly response for nonitoring reports from pricing or
pooling agreenents; 40 hours per quarterly response for
nonitoring reports from capacity rationalization agreenents,
and two hours per response for mnutes filing. The overall
estimated burden is 41,947 hours per annum a reduction of
52.85 percent fromthe current estimted burden of 88,970
hours per annum These estimates include, as applicable,
the tinme needed to review instructions, develop, acquire,
install, and utilize technology and systens for the purposes
of collecting, validating, and verifying information,
processing and maintaining information, and disclosing and
providing information; adjust the existing ways to conply
with any previously applicable instructions and

requi rements; train personnel to respond to a collection of
information, search existing data sources, gather and

mai ntain the data needed, and conplete and review the
collection of information; and transmt or otherw se

di scl ose the information.

Send comments regarding the burden estinmate to the
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Ofice of Information and Regulatory Affairs, Ofice of
Managenent and Budget, Attention: Desk O ficer for the
Federal Maritinme Conm ssion, New Executive O fice Building
725 17th Street, N W, Wshington, D.C. 20503 within 30 days

of publication in the Federal Register

The Conmmi ssion would also like to solicit coments to:
(a) evaluate whether the proposed collection of information
is necessary for the proper performance of the functions of
t he agency, including whether the information will have
practical utility; (b) evaluate the accuracy of the
Commi ssion's burden estimates for the proposed collection of
information; (c) enhance the quality, utility, and clarity
of the information to be collected; and (d) mnimze the
burden of the collection of information on respondents,
including through the use of automated collection techniques
or other forns of information technol ogy. Comment s
submtted in response to this proposed rulemaking will be
summari zed and/or included in the final rule and wll becone

a matter of public record.

The Chairman of the Federal Maritinme Conm ssion
certifies, pursuant to section 605 of the Regulatory
Flexibility Act, 5 U S.C. 605 that the proposed rules wll
not, if pronulgated, have a significant inpact on a

substanti al number of snall entities. The affected universe
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of parties is |limted to ocean combn carriers, passenger
vessel operators, and marine termnal operators. The

Conm ssion has determned that these entities do not cone
under the program and policies nandated by the Snal

Busi ness Regul atory Enforcenment Act as they typically exceed
the threshold figures for nunber of enployees or annua
receipts or both to qualify as a small entity under the

Srmal | Busi ness Admi ni strati on Quidelines.
Li st of Subjects
46 CFR Part 501

Authority del egations, Organization and functions,

Seal s and i nsigni a.
46 CFR Part 535
Freight, Maritinme carriers, Reporting and record

keepi ng requirenents.

For the reasons discussed in the preanble, the Federa
Maritime Conm ssion proposes to anend parts 501 and 535 of
Subchapter A and Subchapter B, respectively, of Chapter |V

of Title 46 Code of Federal Regulations as follows:
PART 501- THE FEDERAL MARI TI ME COWM SSI ON- GENERAL

1. The authority citation for part 501 continues to
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read as foll ows:

Authority: 5 U S.C  551-557, 701-706, 2903, and 6304,
31 U S.C 3721; 41 U S C 414 and 418; 44 U S.C. 501-520 and
3501-3520; 46 U.S.C. app. 876, 1111, and 1701-1720;
Reorgani zati on Plan No. 7 of 1961, 26 FR 7315, August 12,
1961; Pub. L. 89-56, 70 Stat. 195; 5 CFR part 2638; Pub. L.

89-777, 80 Stat. 1356; Pub L. 104-320, 110 Stat. 3870.

2. Anend § 501.26 revising paragraphs (c) and (d), and

addi ng new paragraphs (o) and (p) to read as foll ows:

§ 501.26 Delegation to the Director, Bureau of Trade
Anal ysi s

(c) Authority to grant or deny applications filed under
§ 535.504 of this chapter for waiver of the Information
Form requirements in § 535.503 of this chapter

(d) Authority to grant or deny applications filed under
§ 535.705 of this chapter for waiver of the reporting
requi rements in subpart G of part 535 of this chapter

(o) Authority to require Mnitoring Reports from or
prescribe alternative periodic reporting requirenents
for, parties to agreenents under §§ 535.702(c) and (d)
of this chapter

(p) Authority to require parties to agreenents subject
to the Monitoring Report requirenments in

§ 535.702(a) (2) of this chapter to report their
agreenent commodity data on a sub-trade basis pursuant
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to § 535.703(d) of

3.

PART 535

Revi se

this chapter.

part 535 to read as follows:

OCEAN COVMON CARRI ERS AND MARI NE TERM NAL

OPERATORS AGREEMENTS SUBJECT TO THE SHI PPI NG ACT OF 1984

Subpart
Sec.

535. 101
535. 102
535. 103
535. 104
Subpart
535. 201
535. 202
Subpart
535. 301

535. 302

535. 303
535. 304

535. 305

A- GCener a

|  Provisions

Aut hority.

Pur pose.

Pol i ci es.

Defi ni ti ons.

B- Scope

Subj ect

Non- subj ect

C Exenpt

agreenents.

agreenents.

i ons

Exenption procedures.

Exenptions for

agr eenent

Husbandi

certain nodifications of effective

S.

ng agreenents-exenption

Agency agreenent s-exenption

Equi pnent

i nt erchange agreenent s-exenption
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535. 306 Nonexcl usive transshi pnent agreenents-exenption.

535. 307 Agreenents between or anong wholly-owned
subsidiaries and/or their parent-exenption.

535.308 Marine termnal agreenents-exenption.

535.309 Marine termnal services agreenents-exenption.

535.310 Marine termnal facilities agreenents-exenption.

535. 311 Low narket share agreenents-exenption.

535. 312 Vessel charter party-exenption.

Subpart D-Filing of Agreenents

535. 401 Ceneral requirenents.

535. 402 Conplete and definite agreenents.

535. 403 Form of agreenents.
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§ 535.101 Authority.

The rules in this part are issued pursuant to the authority
of section 4 of the Adm nistrative Procedure Act (5 US.C
553), sections 2, 3, 4, 5, 6, 7, 8 10, 11, 13, 15, 16, 17,
and 19 of the Shipping Act of 1984 ("the Act"), and the
Ccean Shipping Reform Act of 1998, Pub. L. 105-258, 112

Stat. 1902.
§ 535. 102 Purpose.

This part inplenents those provisions of the Act that govern
agreenments by or anobng ocean common carriers and agreements
anong marine termnal operators and anbng one or nore marine
term nal operators and one or nobre ocean conmmon carriers.
This part also sets forth nore specifically certain

procedures provided for in the Act.
§ 535.103 Policies.

(a) The Act requires that agreenents be processed and
reviewed, upon their initial filing, according to strict
statutory deadli nes. This part is intended to establish
procedures for the orderly and expeditious review of filed

agreenents in accordance with the statutory requirenents.

(b) The Act requires that agreements be reviewed, upon their
initial filing, to ensure conpliance with all applicable

provisions of the Act and enpowers the Conm ssion to obtain
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information to conduct that review This part identifies
those classes of agreenments that nust be acconpani ed by

i nformation subm ssions when they are first filed, and sets
forth the kind of information for certain agreenents that

t he Comm ssion believes relevant to that review Only
information that is relevant to such a review is requested.
It is the policy of the Commssion to keep the costs of
regulation to a mninmum and at the sane tine obtain

information needed to fulfill its statutory responsibility.

(c) To further the goal of expedited processing and review
of agreements upon their initial filing, agreenents are
required to neet certain mninmmrequirenents as to form
These requirenents are intended to ensure expedited review
and should assist parties in preparing agreenents. These
requirements as to form do not affect the substance of an
agreenent and are intended to allow parties the freedomto
devel op innovative comrercial relationships and provide

efficient and economc transportation systens.

(d) The Act itself excludes certain agreenents from the
filing requirenments and authorizes the Conmm ssion to exenpt
ot her classes of agreenents from any requirenent of the Act
or this part. To mnimze delay in the inplenentation of
routine agreenents and to avoid the private and public cost

of unnecessary regulation, certain classes of agreenments are
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exenpted fromthe filing requirenments of this part.

(e) Under the regulatory framework established by the Act,
the role of the Comm ssion as a nonitoring agency has been
enhanced. The Act favors greater freedom in allow ng
parties to form their commrercial arrangenents. Thi s,
however, requires greater nonitoring of agreenents after

t hey have becone effective to assure their continued
compliance with all applicable provisions of the Act. The
Act enpowers the Commission to inpose certain recordkeeping
and reporting requirenents. This part identifies those
agreenents that require specific record retention and
reporting to the Comm ssion and prescribes the applicable
period of record retention, the form and content of such
reporting, and the applicable tine periods for filing with
t he Comm ssi on. Only information that is necessary to
assure that the Comm ssion's nonitoring responsibilities

will be fulfilled is requested.

(f) The Act requires that conference agreenents contain
certain mandatory provisions. Each conference agreenent

must :
(1) State its purpose

(2) Provide reasonable and equal terns and conditions

for adm ssion and readm ssion to nenbership;
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(3) Allow for wi thdrawal from nmenbership upon

reasonabl e notice w thout penalty;

(4) Require an independent neutral body to police the

conference, if requested by a nenber;

(5) Prohibit conduct specified in sections 10(c) (1) or

10(c) (3) of the Act;
(6) Provide for a consultation process;

(7) Establish procedures for considering shippers'

requests and conpl aints; and
(8) Provide for independent action.

(g) To pronote conpetitive and efficient transportation and
a greater reliance on the narketplace, the Act places |limts
on carriers' agreenments regarding service contracts.

Carriers may not enter into an agreenment to prohibit or
restrict nenbers from engaging in contract negotiations, my
not require nenbers to disclose service contract
negotiations or ternms and conditions (other than those
required to be published), and may not adopt nandatory rules
or requirements affecting the right of an agreenent nenber
or agreenent nenbers to negotiate and enter into contracts.
However, agreenent nenbers nmay adopt voluntary guidelines

covering the terns and procedures of nenbers' contracts.

§ 535.104 Definitions.
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When used in this part:

(a) Agreenent nmeans an understandi ng, arrangenment, or
association, witten or oral (including any nodification,
cancel l ation or appendix), entered into by or anong ocean
common carriers and/or marine term nal operators, but does

not include a maritinme |abor agreenent.

(b) Antitrust |laws neans the Act of July 2, 1890 (ch. 647,
26 Stat. 209), 15 U S.C. 1, as anended; the Act of OCctober
15, 1914 (ch. 323, 38 Stat. 730), 15 U.S.C. 12, as anended;
the Federal Trade Comm ssion Act (38 Stat. 717), 15 U S. C
41, as anended; sections 73 and 74 of the Act of August 27,
1894 (28 Stat. 570), 15 U.S.C. 8, 9, as anended; the Act of
June 19, 1936 (ch. 592, 49 Stat. 1526), 15 U . S. C 13, as
anended; the Antitrust Gvil Process Act (76 Stat. 548), 15
U S. C. 1311, note as anended; and anendnents and Acts

suppl enentary thereto.

(c) Appendi x nmeans a docunent containing additional material
of limted application and appended to an agreenent,
distinctly differentiated from the nmain body of the basic

agr eenent .

(d) Assessnent agreenment nmeans an agreenent, whether part of
a collective bargaining agreenent or negotiated separately,

that provides for collectively bargained fringe benefit
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obligations on other than a uniform man-hour basis
regardl ess of the cargo handled or type of vessel or

equi prrent utilized.

(e) Capacity rationalization nmeans a concerted reduction
stabilization, withholding, or other limtation in any
manner what soever by ocean common carriers on the size or
nunber of vessels or available space offered collectively or
individually to shippers in any trade or service. The term
does not include sailing agreenents or space charter

agr eenent s.

(f) Cormon carrier neans a person holding itself out to the
general public to provide transportation by water of
passengers or cargo between the United States and a foreign

country for conpensation that:

(1) Assunes responsibility for the transportation from
the port or point of receipt to the port or point

of destination; and

(2) Wilizes, for all or part of that transportation, a
vessel operating on the high seas or the Geat
Lakes between a port in the United States and a
port in a foreign country, except that the term
does not include a common carrier engaged in ocean

transportation by ferry boat, ocean tranp, or
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chem cal parcel tanker, or by a vessel when
primarily engaged in the carriage of perishable

agricultural comodities:

(1) I'f the common carrier and the owner of those
commodities are wholly owned, directly or
indirectly, by a person primarily engaged in
the marketing and distribution of those

commodi ties; and
(it) Only with respect to those commodities.

(g) Conference agreenent neans an agreenent between or anong
two or nore ocean common carriers that provides for the
fixing of and adherence to uniformtariff rates, charges,
practices, and conditions of service relating to the

recei pt, carriage, handling and/or delivery of passengers or
cargo for all nenbers. The term does not include joint
service, pooling, sailing, space charter, or transshipnent

agr eenent s.

(h) Consultation nmeans a process whereby a conference and a
shi pper confer for the purpose of pronoting the comercia
resolution of disputes and/or the prevention and elimnation

of the occurrence of malpractices.

(i) Cooperative working agreenent mneans an agreenent that

est abl i shes exclusive, preferential, or cooperative working
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rel ati onships that are subject to the Act, but that do not
fall precisely within the paranmeters of any specifically

defined agreenent.

(j) Effective agreenment neans an agreenent effective under

the Act.

(k) Equal access agreenent neans an agreenent between ocean
common carriers of different nationalities, as determ ned by
the incorporation or domcile of the carriers' operating
conpani es, whereby such ocean common carriers associate for
t he purpose of gaining reciprocal access to cargo that is

ot herwi se reserved by national decree, legislation, statute,
or regulation to carriage by the nerchant marine of the

carriers' respective nations.

(1) Independent neutral body nmeans a disinterested third
party, authorized by a conference and its nmenbers to review,
exam ne, and investigate alleged breaches or violations of
the conference agreenent and/or the conference's properly
promul gated tariffs, rules, or regulations by any nenber of

t he conf erence.

(m Information form neans the form containing economc
information that nust acconpany the filing of certain

agreenments and nodi fications.

(n) I nterconference agreenent neans an agreenent bet ween
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conf er ences.

(o) Joint service agreenment means an agreenent between ocean
common carriers operating as a joint venture whereby a

separate service is established that:

(1) Holds itself out in its own distinct operating

name;

(2) Independently fixes its own rates, charges,
practices, and conditions of service or chooses to
participate under its operating nanme in another
agreenent that is duly authorized to determ ne and

i mpl ement such activities,;

(3) Independently publishes its own tariff or chooses
to participate under its operating nanme in an

ot herw se established tariff;
(4) lssues its owm bills of |ading; and
(5) Acts generally as a single carrier.

The common use of facilities may occur, and there is no
conpetition between nenbers for traffic in the agreenent
trade; but they otherwise maintain their separate

identities.

(p) Marine termnal facilities nmeans one or nore structures
(and services connected therewith) conprising a termna

unit, including, but not Iimted to docks, berths, piers,
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aprons, wharves, warehouses, covered and/or open storage
space, cold storage plants, grain elevators and/or bulk
cargo |oading and/or unloading structures, |andings, and
receiving stations, used for the transm ssion, care and
conveni ence of cargo and/or passengers or the interchange of
sane between | and and ocean common carriers or between two
ocean conmon carriers. This termis not limted to
waterfront or port facilities and includes so-called

of f-dock container freight stations at inland |ocations and
any other facility from which inbound waterborne cargo may
be tendered to the consignee or outbound cargo may be

received from shippers for vessel or container |oading.

(q) Marine termnal operator neans a person engaged in the
United States in the business of furnishing wharfage, dock
war ehouse, or other termnal facilities in connection with a
conmon carrier, or in connection wth a common carrier and a
water carrier subject to subchapter |1 of chapter 135 of
Title 49 U S. C This term does not include shippers or

consi gnees who exclusively furnish marine termna

facilities or services in connection with tendering or
receiving proprietary cargo froma common carrier or water

carrier.

(r) Maritinme |abor agreenment neans a collective-bargaining

agreenent between an enpl oyer subject to the Act or group of
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such enpl oyers, and a |abor organization representing

enpl oyees in the maritine or stevedoring industry, or an
agreenent preparatory to such a collective-bargaining
agreenent anong nenbers of a nulti-enployer bargaining
group, Or an agreenent specifically inplenenting provisions
of such a collective-bargaining agreenent or providing for
the formation, financing or admnistration of a multi-

enpl oyer bargai ning group; but the term does not include an

assessment agreenent.

(s) Modification neans any change, alteration, correction
addition, deletion, or revision of an existing effective

agreenent or to any appendix to such an agreenent.

(t) Monitoring report nmeans the report containing economc
information that nust be filed at defined intervals with
regard to certain kinds of agreenents that are effective

under the Act.

(u) Ccean common carrier neans a common carrier that
operates, for all or part of its conmon carrier service, a
vessel on the high seas or the Geat Lakes between a port in
the United States and a port in a foreign country, except
that the term does not include a comon carrier engaged in
ocean transportation by ferry boat, ocean tranp, or chem ca

par cel -t anker.
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(v) Ccean freight forwarder neans a person in the United
States that dispatches shipnents fromthe United States via
comon carriers and books or otherw se arranges space for
t hose shipnents on behal f of shippers; and processes the
docunentation or perforns related activities incident to

t hose shi pnent s.

(w) Person neans individuals, corporations, partnerships and
associ ations existing under or authorized by the laws of the

United States or of a foreign country.

(x) Pooling agreenent nmeans an agreenent between ocean
common carriers that provides for the division of cargo
carryings, earnings, or revenue and/or |osses between the

menbers in accordance with an established formula or schene.

(y) Port neans the place at which an ocean common carrier
originates or termnates (and/or transships) its actua
ocean carriage of cargo or passengers as to any particul ar

transportati on novenent.

(z) Rate, for purposes of this part, includes both the basic
price paid by a shipper to an ocean conmon carrier for a
specified |level of transportation service for a stated
quantity of a particular commodity, fromorigin to
destination, on or after a stated effective date or within a

defined time frane, and also any accessorial charges or
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al l owances that increase or decrease the total

transportation cost to the shipper.

(aa) Rate agreenent neans an agreenent between ocean conmmon
carriers that authorizes discussion of or agreenment on,
either on a binding basis under a common tariff or on a

non- bi ndi ng basis, any kind of rate or charge.

(bb) Sailing agreenent neans an agreenent between ocean
common carriers to provide service by establishing a
schedul e of ports that each carrier will serve, the
frequency of each carrier's calls at those ports, and/or the
size and capacity of the vessels to be deployed by the
parties. The term does not include joint service

agreements, or capacity rationalization agreenents.

(cc) Service contract neans a witten contract, other than a
bill of lading or a receipt, between one or nore shippers
and an individual ocean conmon carrier or an agreenent

bet ween or anbng ocean common carriers in which the shipper
or shippers nake a commtnent to provide a certain volunme or
portion of cargo over a fixed time period, and the ocean
common carrier or the agreenent conmts to a certain rate or
rate schedule and a defined service |level, such as assured
space, transit time, port rotation, or simlar service
features. The contract may also specify provisions in the

event of nonperformance on the part of any party.
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(dd) Shi pper neans:
(1) A cargo owner

(2) The person for whose account the ocean

transportation is provided;
(3) The person to whom delivery is to be nade;
(4) A shippers' association; or

(5) A non-vessel -operating common carrier (i.e., a
common carrier that does not operate the vessels by
whi ch the ocean transportation is provided and is a
shipper in its relationship with an ocean common
carrier) that accepts responsibility for paynent of
all charges applicable under the tariff or service

contract.

(ee) Shippers' association neans a group of shippers that
consolidates or distributes freight on a nonprofit basis for
the menbers of the group in order to secure carl oad,

truckl oad, or other volune rates or service contracts,

(ff) Shippers' requests and conplaints nmeans a conmmuni cation
froma shipper to a conference requesting a change in tariff
rates, rules, regulations, or service; protesting or
objecting to existing rates, rules, regulations or service;
objecting to rate increases or other tariff changes;

protesting allegedly erroneous service contract or tariff
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i npl enentation or application, and/or requesting to enter
into a service contract. Routine information requests are

not included in the term

(gg) Space charter agreenment neans an agreenent between
ocean common carriers whereby a carrier (or carriers) agrees
to provide vessel space for use by another carrier (or
carriers) in exchange for conpensation or services. The
arrangenent rmay include arrangenents for equipnent

i nterchange and receipt/delivery of cargo, but nmay not

include capacity rationalization as defined in this subpart.

(hh) Sub-trade neans the scope of ocean liner cargo carried
between each U S. port range and each foreign country within

t he scope of the agreenent. U S. port ranges are defined as

foll ows:

(1) Atlantic and Qulf shall enconpass ports along the
eastern seaboard and the Gulf of Mexico from the
northern boundary of Maine to Brownsville, Texas.
It also includes all ports bordering upon the G eat
Lakes and their connecting waterways, all ports in
the State of New York on the St. Lawence River,
and all ports in Puerto Rico and the US. Virgin

| sl ands; and

(2) Pacific shall enconpass all ports in the States of
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Al aska, Hawaii, California, Oegon, and Washi ngton
It also includes all ports in Guam Anerican Sanoa,
Nort hern Marianas, Johnston Island, Mdway Island,

and Wake | sl and.

(ii) Through transportation means continuous transportation
between origin and destination for which a through rate is
assessed and which is offered or perfornmed by one or nore
carriers, at least one of which is an ocean conmon carrier,
between a United States point or port and a foreign point or

port.

(jj) Transshi pnent agreenent neans an agreenent between an
ocean conmon carrier serving a port or point of origin and
anot her such carrier serving a port or point of destination,
whereby cargo is transferred from one carrier to another
carrier at an internmediate port served by direct vessel cal
of both such carriers in the conduct of through
transportation and the publishing carrier perforns the
transportation on one leg of the through transportation on
its own vessel or on a vessel on which it has rights to
space under a filed and effective agreenent. Such an
agreenment does not provide for the concerted discussion,
publication or otherwise fixing of rates for the account of
the cargo interests, conditions of service or other tariff

matters other than the tariff description of the
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transshi pment service offered, the port of transshipnent and
the participation of the nonpublishing carrier. An agreenent
that involves the novenent of cargo in a donestic offshore
trade as part of a through novenent of cargo via

transshi pnment involving the foreign commerce of the United
States shall be considered to be in the foreign comerce of
the United States and, therefore, subject to the Act and

this part.

(kk) Vessel -operating costs nmeans any of the follow ng
expenses incurred by an ocean common carrier: salaries and
wages of officers and unlicenced crew, including relief
crews and others regularly enployed aboard the vessel;
fringe benefits; expenses associated with consumabl e stores,
supplies and equi pnent; vessel fuel and incidental costs;
vessel maintenance and repair expense; hull and machinery

i nsurance costs; protection and indemity insurance costs;
costs for other marine risk insurance not properly
chargeable to hull and machinery insurance or to protection

and indemmity insurance accounts; and charter hire expenses.
Subpart B- Scope
§ 535.201 Subject agreenents.

(a) Ccean common carrier agreenents. This part applies to

agreenents by or anbng ocean common carriers to:
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(1)

(2)

(3)

(4)

(5)

(6)

Discuss, fix, or regulate transportation rates,

i ncluding through rates, cargo space
accommodat i ons, and other conditions of service;

Pool or apportion traffic, revenues, earnings, or

| osses;

Allot ports or restrict or otherw se regulate the

nunber and character of sailings between ports;

Limt or regulate the volune or character of cargo

or passenger traffic to be carri ed;

Engage in exclusive, preferential, or cooperative
wor ki ng arrangenents anong thenselves or with one

or nore nmarine term nal operators;

Control, regulate, or prevent conpetition in

international ocean transportation; or

(7)

D scuss and agree on any natter related to service

contracts.

(b) Marine termnal operator agreenents. This part applies

to agreenents anong narine termnal operators and anong one

or nore marine termnal operators and one or nore ocean

carriers to:

(1)

Discuss, fix, or regulate rates or other conditions

of service; or
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(2) Engage in exclusive, preferential, or cooperative
wor ki ng arrangenents, to the extent that such
agreenents involve ocean transportation in the

foreign comerce of the United States.
§ 535.202 Non-subject agreenents.
This part does not apply to the follow ng agreenents:

(a) Any acquisition by any person, directly or indirectly,

of any voting security or assets of any other person;
(b) Any maritine | abor agreenent;

(c) Any agreenent related to transportation to be perforned

Wi thin or between foreign countries;

(d) Any agreenent anong conmon carriers to establish
operate, or maintain a marine termnal in the United States;

and

(e) Any agreenent anong nmarine term nal operators that
exclusively and solely involves transportation in the

interstate comerce of the United States.
Subpart GC- Exenptions
§ 535.301 Exenption procedures.

(a) Authority. The Conm ssion, upon application or its own
notion, may by order or rule exenpt for the future any class

of agreenent involving ocean common carriers and/or marine
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termnal operators from any requirenment of the Act if it
finds that the exenption will not result in substantial

reduction in conpetition or be detrinental to commerce.

(b) Optional filing. Notw thstanding any exenption from
filing, or other requirenents of the Act and this part, any
party to an exenpt agreenment may file such an agreenent wth

t he Conmm ssi on.

(c) Application for exenption. Applications for exenptions
shall conform to the general filing requirements for

exenptions set forth at § 502.67 of this title.

(d) Retention of agreenent by parties. Any agreenent that
has been exenpted by the Comm ssion pursuant to section 16
of the Act shall be retained by the parties and shall be
avai |l abl e upon request by the Bureau of Trade Analysis for

i nspection during the term of the agreenent and for a period

of three years after its termnation

§ 535.302 Exenptions for certain nodifications of effective

agreenents.

(a) Non-substantive nodifications to effective agreenents.
A non-substantive nodification to an effective agreenent
bet ween ocean common carriers and/or marine termna
operators, acting individually or through approved

agreenents, is one which:
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(1) Reflects changes in the nane of any geographic
locality stated therein, the nane of the agreenent
or the name of a party to the agreenent, the nanes
and/ or nunbers of any other section 4 agreenent or
designated provisions thereof referred to in an

agr eenent ;

(2) Corrects typographical and grammatical errors in
the text of the agreenent or renunbers or reletters
articles or sub-articles of agreenents and

references thereto in the text; or

(3) Reflects changes in the titles or persons or
comm ttees designated therein or transfers the
functions of such persons or commttees to other
designated persons or commttees or which nerely

establishes a commttee.

(b) O her Mscellaneous Modifications to effective
agr eenments. A m scell aneous nodification to an effective

agreenent is one that:
(1) Cancels the agreenent;
(2) Deletes an agreenent party;

(3) Changes the parties to a conference agreenent or a
di scussi on agreenent anbng passenger vesse

operating conmon carriers that is open to all ocean
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common carriers operating passenger vessels of a
class defined in the agreenent and that does not
contain ratenmaking, pooling, joint service, sailing

or space chartering authority; or

(4) Changes the officials of the agreenent and

del egations of authority.

(c) A copy of a nodification described in (a) or (b) above
shall be submitted to the Comm ssion but is otherw se exenpt
fromthe waiting period requirenent of the Act and this

part.

(d) Parties to agreenents may seek a determnation fromthe
Director of the Bureau of Trade Analysis as to whether a
particular nodification is a non-substantive or other

m scel | aneous nodification within the nmeaning of this

secti on.

(e) The filing fee for non-substantive or other

m scel | aneous nodifications is provided in § 535.401(g).
§ 535.303 Husbandi ng agreenents-exenption

(a) A husbandi ng agreenent is an agreenent between an ocean
common carrier and another ocean common carrier or marine
term nal operator, acting as the fornmer's agent, under which
the agent handles routine vessel operating activities in

port, such as notifying port officials of vessel arrivals
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and departures; ordering pilots, tugs, and linehandl ers;
delivering mail; transmtting reports and requests from the
Master to the owner/operator; dealing wth passenger and
crew matters; and providing simlar services related to the
above activities. The term does not include an agreenent

that provides for the solicitation or booking of cargoes,
signing contracts or bills of lading and other rel ated
matters, nor does it include an agreenent that prohibits the
agent from entering into simlar agreenents wth other

carriers.

(b) A husbandi ng agreenent is exenpt from the filing

requirements of the Act and of this part.

(¢) The filing fee for optional filing of husbanding

agreenents is provided in § 535.401(g).
§ 535.304 Agency agreenents-exenption

(a) An agency agreenent is an agreenent between an ocean
common carrier and another ocean conmmon carrier or narine
termnal operator, acting as the former's agent, under which
the agent solicits and books cargoes and signs contracts of
affreightnment and bills of lading on behalf of the ocean
common carrier. Such an agreenent may or may not al so

i ncl ude husbandi ng service functions and other functions

incidental to the performance of duties by agents, including
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processing of clains, maintenance of a container equipnent
inventory control system collection and remittance of

freight and reporting functions.

(b) An agency agreenent as defined above is exenpt fromthe
filing requirenents of the Act and of this part, except

t hose:

(1) Where a common carrier is to be the agent for a
conpeting ocean conmmon carrier in the sane trade;

or

(2) That permt an agent to enter into simlar
agreenents with nore than one ocean commobn carrier

in a trade.

(c) The filing fee for optional filing of agency agreenents

is provided in § 535.401(g) .
§ 535.305 Equi prent interchange agreenents-exenption

(a) An equi pnent interchange agreenent is an agreenent

between two or nore ocean conmon carriers for

(1) The exchange of enpty containers, chassis, enpty

LASH/SEABEE barges, and related equi pnent; and

(2) The transportation of the equi pnment as required,
paynent therefor, managenent of the |ogistics of
transferring, handling and positioning equipnrent,

its use by the receiving carrier, its repair and
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mai nt enance, danmages thereto, and liability

incidental to the interchange of equipnent.

(b) An equi pnent interchange agreenent is exenpt from the

filing requirenents of the Act and of this part.

(c) The filing fee for optional filing of equipnent

i nterchange agreenents is provided in § 535.401(g).
§ 535.306 Nonexclusive transshipnent agreenments-exenption

(a) A nonexclusive transshi pnment agreenent is a

transshi pnment agreenent by which one ocean common carrier
serving a port of origin by direct vessel call and another
such carrier serving a port of destination by direct vessel
call provide transportation between such ports via an
internmedi ate port served by direct vessel call of both such
carriers and at which cargo will be transferred fromone to

the other and which agreenent does not:

(1) Prohibit either carrier fromentering into simlar

agreenents with other carriers;

(2) @uarantee any particular volune of traffic or

avai | abl e capacity; or

(3) Provide for the discussion or fixing of rates for
the account of the cargo interests, conditions of
service or other tariff matters other than the

tariff description of the service offered as being
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by nmeans of transshipnent, the port of
transshi pment and the participation of the

nonpubl i shing carrier.

(b) A nonexcl usive transshipnent agreenent is exenpt from
the filing requirements of the Act and of this part,
provided that the tariff provisions set forth in paragraph
(c) of this section and the content requirenents of

paragraph (d) of this section are net.

(c¢) The applicable tariff or tariffs shall provide:

(1) The through rate;

(2) The routings (origin, transshiprment and destination
ports); additional charges, if any (i.e. port
arbitrary and/or additional transshipnent charges);

and participating carriers; and
(3) Atariff provision substantially as foll ows:

The rules, regulations, and rates in this tariff
apply to all transshipnent arrangenents between the
publishing carrier or carriers and the

participating, connecting or feeder carrier. Every
participating connecting or feeder carrier which is
a party to transshi pnment arrangenments has agreed to
observe the rules, regulations, rates, and routings

establi shed herein as evidenced by a connecting
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carrier agreenment between the parties.

(d) Nonexcl usive transshi pnent agreenents nust contain the
entire arrangenent between the parties, nust contain a
decl aration of the nonexclusive character of the arrangenent

and may provide for:

(1) The identification of the parties and the
specification of their respective roles in the

arrangenent ;
(2) A specification of the governed cargo;

(3) The specification of responsibility for the
i ssuance of bills of lading (and the assunption of
comon carriage-associated liabilities) to the

cargo interests;

(4) The specification of the origin, transshipnent and

destination ports;

(5) The specification of the governing tariff(s) and

provision for their succession;

(6) The specification of the particulars of the
nonpubl i shing carrier's concurrence/participation

in the tariff of the publishing carrier;

(7) The division of revenues earned as a consequence of

the described carri age;

(8) The division of expenses incurred as a consequence
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of the described carri age;
(9) Term nation and/or duration of the agreenent;

(10) Intercarrier indemification or provision for
intercarrier liabilities consequential to the
contenpl ated carriage and such docunentation as
may be necessary to evidence the involved

obl i gati ons;

(11) The care, handling and liabilities for the
i nterchange of such carrier equipnment as may be

consequential to the involved carriage;

(12) Such rationalization of services as nmay be
necessary to ensure the cost effective perfornmance

of the contenplated carriage; and
(13) Such agency relationships as nmay be necessary to
provide for the pickup and/or delivery of the
car go.
(e) No subject other than as listed in paragraph (d) of this

section may be included in exenpted nonexclusive

transshi pnment agreenents.

(f) The filing fee for optional filing of nonexclusive

transshi pment agreenments is provided in § 535.401(g).

§ 535.307 Agreenents between or anong wholly-owned
subsidiaries and/or their parent-exenption
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(a) An agreenent between or anong whol |l y-owned subsidiaries
and/ or their parent neans an agreenment under section 4 of
the Act between or anbng an ocean commobn carrier or narine
term nal operator subject to the Act and any one or nore
ocean common carriers or marine termnal operators which are
ultimately owned 100 percent by that ocean common carrier or
marine termnal operator, or an agreenent between or anong

such wholly-owned carriers or term nal operators.

(b) All agreenents between or anong wholly-owned
subsidiaries and/or their parent are exenpt fromthe filing

requirements of the Act and this part.

(c) Ccean common carriers are exenpt from section 10(c) of
the Act to the extent that the concerted activities
proscribed by that section result solely from agreenents
bet ween or anong whol |l y-owned subsidiaries and/or their

parent.
(d) The filing fee for optional filing of these agreenents
is provided in§ 535.401(g).

§ 535.308 Marine term nal agreenents-exenption

(a) Marine termnal agreenent nmeans an agreenent,
under st andi ng, or association witten or oral (including any
nodi fi cation or appendi x) that applies to future,

prospective activities between or anong the parties and that
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relates solely to marine termnal facilities and/or services
anong nmarine term nal operators and anong one or nore marine
term nal operators and one or nobre ocean common carriers
that conpletely sets forth the applicable rates, charges,
terns and conditions agreed to by the parties for the
facilities and/or services provided for under the agreenent.
The term does not include a joint venture arrangenent anong
marine termnal operators to establish a separate, distinct
entity that fixes its own rates and publishes its own

tariff.

(b) Marine term nal conference agreenent neans an agreenent
between or anong two or nore marine termnal operators

and/ or ocean common carriers for the conduct or facilitation
of marine termnal operations that provides for the fixing
of and adherence to uniform maritinme termnal rates,

charges, practices and conditions of service relating to the
receipt, handling, and/or delivery of passengers or cargo

for all nenbers.

(c) Marine termnal discussion agreenent neans an agreenent
between or anbng two or nore narine termnal operators
and/or marine termnal conferences and/or ocean comobn
carriers solely for the discussion of subjects including
marine termnal rates, charges, practices, and conditions of

service relating to the receipt, handling and/or delivery of
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passengers or cargo.

(d) Marine termnal interconference agreenent neans an
agreenent between or anong two or nore narine termna

conference and/or marine termnal discussion agreenents.

(e) AAIl marine termnal agreenents, as defined in §

535.308 (a), with the exception of marine termna

conference, marine termnal interconference, and narine
term nal discussion agreenents as defined in § 535.308(b),
(c¢), and (d), are exenpt from the waiting period

requi rements of the Act and this part and will, accordingly,

be effective on filing with the Conmm ssion

(f) The filing fee for marine termnal agreenments is

provided in § 535.401(g).
§ 535.309 Marine term nal services agreenents-exenption

(a) Marine term nal services agreenent neans an agreenent,
contract, understanding, arrangenent, or association
witten or oral, (including any nodification or appendix)
between a marine term nal operator and an ocean conmon
carrier that applies to marine termnal services that are
provided to and paid for by an ocean conmon carrier. These
servi ces include: checking, dockage, free tine, handling,
heavy lift, l|oading and unloading, term nal storage, usage,

whar f age, and wharf denmurrage and including any marine
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termnal facilities that may be provided incidentally to
such marine termnal services. The term "marine termna

services agreenent" does not include any agreenent that

conveys to the involved carrier any rights to operate any
marine termnal facility by neans of a |ease, license,
permt, assignment, land rental, or simlar other
arrangenent for the use of marine termnal facilities or

property.

(b) AIl marine termnal services agreenents as defined in §
535.309(a) are exenpt fromthe filing and waiting period

requirements of the Act and this part on condition that:

(1) They do not include rates, charges, rules, and
regul ations that are determned through a marine
term nal conference agreenent, as defined in §

535. 308(b); and

(2) No antitrust immnity is conferred under the Act
with regard to term nal services provided to an
ocean common carrier under a marine termna
services agreenent that is not filed with the

Conmi ssi on

(c) The filing fee for optional filing of term nal services

agreenents is provided in § 535.401(g).

§ 535.310 Marine termnal facilities agreenent-exenption
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(a) Marine termnal facilities agreenment neans any agreenent
between or anmpbng two or nore marine termnal operators, or
between one or nore marine term nal operators and one or
nore ocean comon carriers, to the extent that the agreenent
i nvol ves ocean transportation in the foreign commerce of the
United States, that conveys to any of the involved parties
any rights to operate any nmarine termnal facility by neans
of lease, license, permt, assignnent, |land rental, or other
simlar arrangenent for the use of marine termna

facilities or property.

(b) All marine termnal facilities agreenments as defined in
§ 535.310(a) are exenpt fromthe filing and waiting period

requi rements of the Act and this part.

(c) Parties to marine termnal facilities agreenents
currently in effect shall be provide copies to any

requesting party for a reasonable copying and nmailing fee.

(d) The filing fee for optional filing of termna

facilities agreenments is provided in § 535.401(g).
§ 535.311 Low nmarket share agreenents-exenption

(a) Low nmarket share agreenent neans any agreenment anong
ocean common carriers that neither authorizes agreenent on
or discussion of any rate or charge nor the rationalization

of capacity, and for which the conbined market share of the
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parties is either:

(1) Less than 15 percent if all parties are nenbers of
the sane agreenent having pricing or capacity
rationalization authority in the relevant trade

| ane and all sub-trades; or

(2) Less than 20 percent if the parties are not nenbers
of the same agreenent having pricing or capacity
rationalization authority in the relevant trade

| ane and all sub-trades.

(b) Low market share agreenents are exenpt from the waiting
period requirenment of the Act and of this part, and are

effective on filing.

(c) Parties to agreenents nmay seek a determnation fromthe
Director, Bureau of Trade Analysis, as to whether a proposed
agreenment neets the general definition of a |ow market share

agreenent .
§ 535.312 Vessel charter party-exenption

(a) For purposes of this section, vessel charter party neans
a contractual agreenent between two ocean common carriers
for the charter of the full reach of a vessel, which
agreenent sets forth the entire terns and conditions

(i ncluding duration, charter hire, and geographical or

operational limtations, if any) under which the vessel wll
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be enpl oyed.

(b) Vessel charter parties, as defined in paragraph (a) of
this section, are exenpt fromthe filing requirenments of the

Act and this part.

(c) The filing fee for optional filing of vessel charter

parties is provided in § 535.401(g).
Subpart D-Filing of Agreenents
§ 535.401 Ceneral Requirenents.

(a) Al agreenents (including oral agreenents reduced to
witing in accordance with the Act) subject to this part and
filed wwth the Comm ssion for review and disposition
pursuant to section 6 of the Act, shall be submtted during
regul ar business hours to the Secretary, Federal Maritine
Comm ssi on, Washington, D.C. 20573. Such filing shal

consi st of:

(1) A true copy and seven additional copies of the

execut ed agreenent;

(2) Where required by this part, an original and five
copies of the conpleted Information Form referenced

at subpart E of this part; and

(3) Aletter of transmttal as described in paragraph

(b) of this section.
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(b) The letter of transmttal shall:
(1) ldentify all of the docunents being transmtted

including, in the instance of a nodification to an

effective agreenent, the full nanme of the effective

agreement, the Conm ssion-assigned agreenent nunber

of the effective agreenent and the revision, page

and/ or appendi x nunber of the nodification being

filed;

(2) Provide a concise, succinct summary of the filed

agreenent or nodification separate and apart from

any narrative intended to provide support for the

acceptability of the agreenment or nodification

(3) CGearly provide the typewitten or otherw se

imprinted nane, position, business address, and

t el ephone nunber of the filing party; and

(4) Be signed in the original by the filing party or on

the filing party's behalf by an authorized enpl oyee

or agent of the filing party.

(c) To facilitate the tinmely and accurate publication of the

Federal Register Notice, the letter of transmttal shal

also provide a current list of the agreenent's participants

where such information is not provided el sewhere in the

transmtted docunents.
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(d) Any agreenent that does not neet the filing requirenents
of this section, including any applicable Information Form
requi renents, shall be rejected in accordance with §

535. 601(b) .

(e) Assessnent agreenents shall be filed and shall be

effective upon filing.

(f) Parties to agreenents with expiration dates shall file
any nodification seeking renewal for a specific term or
elimnation of a termnation date in sufficient tine to
accommodate the 45-day waiting period required under the

Act .

(g) Fees. The filing fee is $1,834 for new agreenents
requi ring Comm ssion review and action; $931 for agreenent
nodi fi cations requiring Conmm ssion review and action; $442
for agreenments processed under delegated authority (for
types of agreenents that can be processed under del egated
authority, see 46 CFR 501.26(e)); and $145 for carrier and

term nal exenpt agreenents.

(h) The fee for a copy of the Comm ssion's agreenent

dat abase report is $32.
§ 535.402 Conmplete and definite agreenents.
An agreenent filed under the Act nust be clear and definite

inits terns, nust enbody the conplete, present
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understanding of the parties, and nust set forth the

specific authorities and conditions under which the parties
to the agreement will conduct their operations and regul ate
the rel ationshi ps anong the agreenent nenbers, unless those
details are matters specifically enunerated as exenpt from

the filing requirenments of this part.
§ 535.403 Form of agreenents.

The requirenents of this section apply to all agreenents

except marine term nal agreenents and assessnent agreenents.

(a) Agreenents shall be clearly and legibly witten.
Agreenents in a |anguage other than English shall be

acconpani ed by an English translation
(b) Every agreenent shall include a Title Page indicating:
(1) The full nane of the agreenent;

(2) Once assigned, the Conm ssion-assigned agreenent

nunber ;

(3) If applicable, the expiration date of the

agreenent; and

(4) The original effective date of the agreenent

whenever the Title Page is revised.

(c) Each agreenent page (including nodifications and

appendi ces) shall be identified by printing the agreenent
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nanme (as shown on the agreenent title page) and, once
assigned, the applicable Comm ssion-assigned agreenent
nunber at the top of each page. For agreenent

nodi fications, the appropriate anendnent nunber for each
nodi fication should al so appear on the page along with the

basi c agreenent nunber.

(d) Each agreenment and/or nodification filed will be signed
in the original by an official or authorized representative
of each of the parties and shall indicate the typewitten
full nanme of the signing party and his or her position,

i ncluding organizational affiliation. Faxed or phot ocopied
signatures will be accepted if replaced with an origina

signature as soon as practicable before the effective date.

(e) Every agreenent shall include a Table of Contents

indicating the location of all agreenent provisions.
§ 535.404 Agreenent provisions.

General ly, each agreenent shoul d:

(a) Indicate the full |egal nanme of each party, including
any FMC-assi gned agreenment nunber associated with that nane,
and the address of its principal office (not the address of
any agent or representative not an enployee of the

participating party);

(b) State the ports or port ranges to which the agreenent
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applies as well as any inland points or areas to which it
al so applies with respect to the exercise of the collective

activities contenplated and authorized in the agreenent; and

(c) Specify, by organizational title, the adm nistrative and
executive officials determned by the agreenent parties to
be responsible for designated affairs of the agreenent and
the respective duties and authorities delegated to those

officials. At a mninum the agreenment should specify:

(1) The official(s) wth authority to file the
agreenent and any nodification thereto and to

submt associated supporting materials; and

(2) A statenent as to any designated U. S.
representative of the agreenent required by this

chapter.
§ 535.405 Organi zation of conference agreenents.
Each conference agreenent shall:

(a) State that, at the request of any nenber, the conference
shal |l engage the services of an independent neutral body to
fully police the obligations of the conference and its
nmenbers. The agreenent must include a description of any

such neutral body authority and procedures related thereto.

(b) State affirmatively that the conference parties shal

not engage in conduct prohibited by sections 10 (c) (1) or
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10(c) (3) of the Act.

(c) Specify the procedures for consultation wth shippers

and for handling shippers' requests and conpl aints.

(d) Include provisions for independent action in accordance

with § 535.801 of this part.
§ 535.406 Mbodification of agreenents.

The requirenents of this section apply to all agreenents

except marine termnal agreenments and assessnment agreenents.

(a) Agreenent nodifications shall be filed in accordance

with the provisions of §§ 535.401 and 535. 403.

(b) Agreement nodifications shall be nade by reprinting the

entire page on which the matter being changed is published

("revised page") . The revised page shall indicate the
consecutive denom nation of the revision (e.g., "1lst Revised
Page 7") . Additional material may be published on a new

ori gi nal page. New origi nal pages inserted between existing
effective pages shall be nunbered with an al pha suffix
(e.g., a page inserted between page 7 and page 8 shall be

nunbered 7a).

(¢) Each revised page shall be acconpanied by a duplicate
page, submtted for illustrative purposes only, indicating
the | anguage being nodified in the foll ow ng manner:

(1) Language being deleted or superseded shall be

179



struck through; and,

(2) New and initial or replacenent |anguage shall
imediately follow the |anguage bei ng superseded

and be underli ned.

(d) If a nodification requires the relocation of the
provi sions of the agreement, such nodification shall be
acconpani ed by a revised Table of Contents page that shal

i ndicate the new | ocation of the provisions.
§ 535.407 Application for waiver

(a) Upon a show ng of good cause, the Commi ssion may waive
the requirenments of §§ 535.401, 535.403, 535.404, 535. 405,

and 535. 406.

(b) Requests for such a waiver shall be submtted in advance
of the filing of the agreenent to which the requested waiver

woul d apply and shall state:

(1) The specific provisions fromwhich relief is
sought ;
(2) The special circunstances requiring the requested

relief; and

(3) Wiy granting the requested waiver will not
substantially inpair effective review of the

agr eenent .
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§ 535.408 Activities that may be conducted w thout further

filings.

(a) Agreenents that arise from authority of an effective
agreenent but whose terns are not fully set forth in the
effective agreenent to the extent required by § 535.402 are

permtted without further filing only if they:

(1) Are thenselves exenpt fromthe filing requirenents
of this part (pursuant to subpart C Exenptions of

this part); or

(2) Concern matters set forth in paragraph (b) of this

section.

(b) Unless otherw se exenpt in subpart C of this part, only
the followng technical or operational matters of an
agreenent's affairs established pursuant to express enabling
authority in an agreenent are considered part of the
effective agreenent and do not require further filing under

section 5 of the Act:

(1) Establishnent of tariff rates, rules and

regulations and their joint publication

(2) The terns and conditions of space allocation and
slot sales, the establishnent of space charter

rates, and ternms and conditions of charter parties;
(3) Stevedoring, termnal, and related services,
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including the operation of tonnage centers or other

joint container marshaling facilities;
(4) The following admnistrative matters:
(i) Scheduling of agreenent neetings;

(ii) Collection, collation and circulation of data

and reports fromor to nenbers; and

(iii1) Procurenent, maintenance, or sharing of
office facilities, furnishings, equipnent
and supplies, the allocation and assessnent
of costs thereof, or the provisions for the
adm ni stration and nanagenent of such

agreenents by duly appointed individuals.

(5) operational matters such as port rotations, changes in
vessel size or nunber of vessels if within a range specified
in the agreenent, or vessel substitution or replacenent if,

as a result, there is no significant change in capacity; and

(6) neutral body policing (limted to the description of

neutral body authority and procedures related thereto).
Subpart E-Information Form Requirenents
§ 535.501 General requirenents.

(a) Agreenents and nodifications to agreenents identified in

§ 535.502 shall be acconpanied by an Information Form
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containing information and data on the agreenment and the

parties' authority under the agreenent.

(b) Parties to an agreenent subject to this subpart shal
conplete and submt an original and five copies of the
Information Form at the tinme the agreenment is filed. A copy
of the Formin Mcrosoft Wrd and Excel format nmay be

downl oaded from the Conmm ssion's hone page at www.fmc.gov,
or a paper copy of the Form nmay be obtained from the Bureau
of Trade Analysis. In lieu of submtting paper copies,
parties may conplete and submt their Information Form in
the Conm ssion's prescribed electronic format, either on

di skette or CD ROV

(c) A conplete response in accordance with the instructions
on the Information Form shall be supplied to each item If a
party to the agreenent is unable to supply a conplete
response, that party shall provide either estinmated data
(wth an explanation of why precise data are not avail abl e)
or a detailed statenent of reasons for nonconpliance and the

efforts nmade to obtain the required information.

(d) Agreenent parties may supplenent the Information Form
with any additional information or material to assist the

Commi ssion's review of an agreenent.

(e) The Information Form and any additional infornmation
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submtted in conjunction with the filing of an agreenent
shall not be disclosed by the Conmm ssion except as provided

in § 535.608.

§ 535.502 Agreenments subject to the Information Form

requirements.

Agreenents and nodifications to agreenents between or anong

ocean common carriers subject to this subpart are:

(a) Al agreenents identified in § 535.201(a), except for

| ow mar ket share agreenents identified in § 535.311; or

(b) Mdifications to an agreenent that add any of the

follow ng authorities:

(1) The discussion of, or agreenent on, whether on a
bi ndi ng basis under a common tariff or a non-

bi ndi ng basis, any kind of rate or charge;

(2) The discussion of, or agreenment on, capacity

rationalization;
(3) The establishnent of a joint service;

(4) The pooling or division of traffic, earnings, or

revenues and/or | osses;

(5) The discussion or exchange of data on vessel-

operating costs; and/or

(6) The discussion of service contract matters; or
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(c) For an agreenent containing any authority identified in
§ 535.502(b), nodifications to the agreenent that expand the

geographi c scope of the agreenent.
§ 535.503 Informati on Form

(a) The Information Form wth instructions, for agreenents
and nodifications to agreenents subject to this subpart, is
set forth in sections | through V of appendix A of this
part. The instructions should be read in conjunction with

the Act and this part.
(b) The Information Form shall apply as follows:

(1) Sections I and V shall be conpleted by parties to

all agreenents identified in § 535.502;

(2) Section Il shall be conpleted by parties to
agreenents identified in § 535.502(a) that contain
any of the followi ng authorities: the charter or
use of vessel space in exchange for conpensation or
services; and/or the rationalization of sailings or
services relating to a schedule of ports, the
frequency of port calls, and/or the size and
capacity of vessels for deploynent. Such
authorities do not include the establishnent of a

joint service, nor capacity rationalization

(3) Section Il shall be conpleted by parties to
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agreenments identified in § 535.502 that contain the
authority to discuss or agree on capacity

rationalization; and

(4) Section IV shall be conpleted by parties to
agreenments identified in § 535.502 that contain any

of the following authorities:

(1) The discussion of, or agreenment on, whether
a binding basis under a common tariff or a

non-bi ndi ng basis, any kind of rate or charge;
(ii) The establishnment of a joint service;

(iii) The pooling or division of cargoes,

earnings, or revenues and/or | osses;

(iv) The discussion or exchange of data on vesse

operating costs; and/or
(v) The discussion of service contract matters.
§ 535.504 Application for waiver.

(a) Upon a showi ng of good cause, the Conmi ssion may waive

any part of the Information Form requirenents of § 535.503.

(b) A request for such a waiver nust be submtted and

approved by the Comm ssion in advance of the filing of the

Information Form to which the requested waiver would apply.

Requests for a waiver shall be submtted in witing to the
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Bureau of Trade Analysis, Federal Maritine

DC 20573-0001, and shall state:

D rector,

Commi ssi on, Washi ngt on,
(1) The specific requirenents fromwhich relief is
sought ;

(2) The special circunstances requiring the requested

relief;

(3) Relevant trade and industry data and information to

substantiate and support the special circunstances

requiring the requested relief;

(4) Wiy granting the requested waiver will not

substantially inpair effective review of the

agreenent; and

(5) A description of the full nenbership, geographic

and authority of the agreenment or the

is to be filed with the

scope,

agreenent nodification that

Conm ssi on

(c) The Conm ssion may take into account the presence or

conplaints as well as the past conpliance

absence of shipper

of the agreenent parties with any reporting requirenent

under this part in considering an application for a waiver

Subpart F-Action on Agreenents

§ 535.601 Prelimnary reviewrejection of agreenents.
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(a) The Comm ssion shall make a prelimnary review of each
filed agreenent to determ ne whether the agreenment is in
conpliance with the requirenents of the Act and this part
and, where applicable, whether the acconpanying |nformation
Form is conplete or, where not conplete, whether the
deficiency is adequately explained or is excused by a waiver

granted by the Comm ssion under § 535.504.

(b) (1) The Comm ssion shall reject any agreenent that
fails to conply with the filing and Information
Form requirenments of the Act and this part. The
Comm ssion shall notify the filing party in witing
of the reason for rejection of the agreenent. The
original filing, along with any supplenenta
information or docunents submtted, shall be

returned to the filing party.

(2) Should a rejected agreenent be refiled, the ful
45-day waiting period wll apply to the refiled

agreenent .
§ 535.602 Federal Register notice.

(a) A notice of any filed agreenent that has not already
been rejected pursuant to § 535.601 will be transmtted to
the Federal Register within seven days of the date of

filing.
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(b) The notice will include:
(1) A short title for the agreenent;

(2) The identity of the parties to the agreenent and

the filing party;
(3) The Federal Maritinme Conm ssion agreenent nunber;
(4) A concise summary of the agreenent's contents;

(5) A statenent that the agreenent is available for

i nspection at the Comm ssion's offices; and

(6) The final date for filing coments regarding the

agr eement .
§ 535.603 Comment.

(a) Persons may file with the Secretary witten conments
regarding a filed agreenent. Such comments will be
submtted in an original and ten (10) copies and are not
subject to any Iimtations except the tinme limts provided
in the Federal Register notice. Late-filed comments wll be
received only by |eave of the Comm ssion and only upon a
showi ng of good cause. If requested, comments and any
acconpanying material shall be accorded confidential
treatment to the fullest extent permtted by |aw Such
requests nust include a statenment of |egal basis for
confidential treatnment including the citation of appropriate

statutory authority. \Were a determnation is nade to
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disclose all or a portion of a coment, notw thstanding a
request for confidentiality, the party requesting

confidentiality will be notified prior to disclosure.

(b) The filing of a comment does not entitle a person to:

(1) Reply to the comrent by the Conm ssion;

(2) The institution of any Comm ssion or court

pr oceedi ng;

(3) Discussion of the comment in any Conm ssion or

court proceeding concerning the filed agreenent; or

(4) Participation in any proceeding that may be

i nstituted.
§ 535.604 Waiting period.

(a) The waiting period before an agreenent becones effective
shal | conmmence on the date that an agreenment is filed with

t he Conmi ssi on.

(b) Unl ess suspended by a request for additional information
or extended by court order, the waiting period term nates

and an agreenent becones effective on the latter of the 45th
day after the filing of the agreenent with the Conm ssion or
on the 30th day after publication of notice of the filing in

t he Federal Register.

(c) The waiting period is suspended on the date when the

Comm ssion, either orally or in witing, requests additiona
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information or docunentary materials pursuant to section

6 (d) of the Act. The 45-day waiting period begins anew on
the date of receipt of all the additional material requested
or of a statenent of the reasons for nonconpliance, and the
agreenent becones effective in 45 days unless the waiting
period is further extended by court order or the Comm ssion

grants expedited review
§ 535.605 Requests for expedited review

(a) Upon witten request of the filing party, the Conmm ssion
may shorten the waiting period. In support of a request,

the filing party should provide a full explanation, wth
reference to specific facts and circunstances, of the
necessity for a shortened waiting period. In review ng
requests, the Comm ssion w |l consider the parties' needs
and the Conmmission's ability to conplete its review of the
agreenent's potential inpact. In no event, however, may the
period be shortened to less than fourteen days after the
publication of the notice of the filing of the agreenent in
the Federal Register. Wen a request for expedited review
is denied, the normal 45-day waiting period will apply.
Requests for expedited review will not be granted routinely
and will be granted only on a show ng of good cause. Good
cause would include, but is not limted to, the inpending

expiration of the agreenment; an operational urgency; Federa

191



or State inposed tine limtations; or other reasons that, in
the Comm ssion's discretion, constitute grounds for granting

the request.

(b) A request for expedited review will be considered for an
agreenment whose 45-day waiting period has begun anew after

bei ng stopped by a request for additional information
§ 535.606 Requests for additional information

(a) The Comm ssion may request fromthe filing party any
additional information and docunents necessary to conplete
the statutory review required by the Act. The request shall
be made prior to the expiration of the 45-day waiting
period. Al responses to a request for additiona
information and docunments shall be submtted to the
Director, Bureau of Trade Analysis, Federal Maritine

Conmi ssi on, Washi ngton, DC 20573.

(b) Wiere the Conm ssion has nmade a request for additional
information, the agreenent's effective date will be 45 days
after receipt of the conplete response to the request for
addi tional information. If all questions are not fully
answered or requested docunents are not supplied, the
parties nust include a statenment of reasons why questions
were not fully answered or docunents supplied. In the event

all material is not submtted, the agreenent's effective
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date will be 45 days after receipt of both the docunents and
information which are submtted, if any, and the statenent

i ndicating the reasons for nonconpliance. The Comm ssi on
may, upon notice to the Attorney General, and pursuant to
sections 6(i) and 6(k) of the Act, request the United States
District Court for the District of Colunbia to further
extend the agreenment's effective date until there has been

substanti al conpliance.

(c) A request for additional information may be nmade orally
or in witing. In the case of an oral request, a witten
confirmation of the request shall be mailed to the filing

party within seven days of the oral request.

(d) The Comm ssion shall publish a notice in the Federa
Regi ster that it has requested additional information and
serve that notice on any comenting party. The notice shal
indicate only that a request was nmade and will not specify
what information is being sought. Interested parties wll
have fifteen (15) days after publication of the notice to

file further comments on the agreenent.

§ 535.607 Failure to conply with requests for additiona

i nformati on.

(a) A failure to conply with a request for additional

information results when a person filing an agreenent, or an
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officer, director, partner, agent, or enployee thereof fails
to substantially respond to the request or does not file a
satisfactory statenment of reasons for nonconpliance. An
adequate response is one which directly addresses the

Commi ssion's request. Wen a response is not received by the
Comm ssion within a specified tine, failure to conply wl
have occurred.

(b) The Conm ssion may, pursuant to section 6(i) of the Act,
request relief fromthe United States District Court for the
District of Colunbia when it considers that there has been a
failure to substantially conply with a request for

additional information. The Conm ssion may request that the

court:
(1) Oder conpliance with the request;

(2) Extend the review period until there has been
substanti al conpliance; or
(3) Gant other equitable relief that under the

ci rcunst ances seens necessary or appropriate.

(c) Wiere there has been a failure to substantially conply,
section 6(i) (2) of the Act provides that the court shal
extend the review period until there has been substantia

conpl i ance.

§ 535.608 Confidentiality of submtted material
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(a) Except for an agreenent filed under section 5 of the

Act, all information submtted to the Conm ssion by the
filing party will be exenmpt from disclosure under 5 U S.C
552. Included in this disclosure exenption is information

provided in the Information Form voluntary subm ssion of
additional information, reasons for nonconpliance, and

replies to requests for additional information

(b) Information that is confidential pursuant to paragraph

(a) of this section may be disclosed, however, to the

extent:

(1) It is relevant to an admnistrative or judicia

action or proceeding; or

(2) It is disclosed to either body of Congress or to a
duly authorized commttee or subconmttee of

Congr ess.

(c) Parties may voluntarily disclose or nmake information
publicly avail able. If parties elect to disclose

information they shall pronptly inform the Conm ssion.

§ 535.609 Negoti ations.

At any tine after the filing of an agreenent and prior to
the conclusion of judicial injunctive proceedings, the

filing party or an authorized representative may submt

additional factual or |egal support for an agreement or may
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propose nodifications of an agreenent. Such negoti ations
bet ween Conm ssion personnel and filing parties may continue
during the pendency of injunctive proceedings. Shi ppers,
ot her governnment departnents or agencies, and other third

parties may not participate in these negotiations.

Subpart G Reporting Requirenents
§ 535.701 Ceneral requirenents.

(a) Parties to agreenents identified in § 535.702(a) shall
submt quarterly Mnitoring Reports on an ongoing basis for
as long as the agreenent remains in effect, containing
information and data on the agreenent and the parties’

authority under the agreenent.

(b) Parties to agreenents identified in § 535.704 are
required to submt mnutes of their neetings for as long as

their agreenents remain in effect.

(c) If a joint service is a party to an agreenent that is
subject to the requirenents of this subpart, the joint
service shall be treated as one nenber of that agreenent for

pur poses of that agreenent's Monitoring Reports.

(d) Monitoring Reports and mnutes required to be filed by
this subpart should be submtted to: Director, Bureau of

Trade Analysis, Federal Maritinme Conm ssion, Wshington,
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D.C. 20573-0001. A copy of the Mnitoring Report formin
M crosoft Wrd and Excel format may be downl oaded from the
Commi ssion's hone page at ww. fnt.gov, or a paper copy may
be obtained fromthe Bureau of Trade Analysis. In lieu of
subm tting paper copies, parties may conplete and submt
their Mnitoring Reports in the Conmm ssion's prescribed

electronic format, either on diskette or CD ROM
(e) (1) The regulations in this paragraph (e) are stayed
until further notice.

(2) Reports and mnutes required to be filed by this
subpart may be filed by direct electronic
transmssion in lieu of hard copy. Det ai | ed
information on electronic transmssion is available
from the Comm ssion's Bureau of Trade Analysis.
Certification and signature requirenents of this
subpart can be nmet on electronic transm ssions
t hrough use of a pre-assigned Persona
Identification Nunber (PIN) obtained fromthe
Conmmi ssi on. PINs can be obtained by subm ssion by
an official of the filing party of a statenment to
t he Comm ssion agreeing that inclusion of the PIN
in the transm ssion constitutes the signature of
the official. Only one PIN will be issued for each

agr eement . Were a filing party has nore than one
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official authorized to file mnutes or reports,

each additional official nust submt such a
statenent countersigned by the principal officia

of the filing party. Each filing official will be
i ssued a unique password. A PIN or designation of
authorized filing officials may be canceled or
changed at any tine upon the witten request of the
principal official of the filing party. Direct
electronic transmssion filings may be nade at any
time except between the hours of 8:30 a.m and 2:00

p.m Eastern time on Conm ssion business days.

(f) Time for filing. Except as otherw se instructed,

Moni toring Reports shall be filed within 75 days of the end
of each cal endar quarter. M nutes of neetings shall be
filed within 15 days after the neeting. O her docunents
shall be filed within 15 days of the receipt of a request

for docunents.

(g) A conplete response in accordance with the instructions
on the Mnitoring Report shall be supplied to each item |If
a party to an agreenent is unable to supply a conplete
response, that party shall provide either estinmated data
(with an explanation of why precise data are not avail abl e)
or a detailed statenent of reasons for nonconpliance and the

efforts nmade to obtain the required infornmation.
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(h) A Monitoring Report for a particular agreenent nay be
suppl enented with any other relevant information or
docunentary materi al
(i) Confidentiality.
(1) The Monitoring Reports, mnutes, and any other
additional information submtted by a particular

agreenment will be exenpt from disclosure under 5

US C § 552, except to the extent:

(1) It is relevant to an admni strative or

judicial action or proceeding; or

(iit) It is disclosed to either body of Congress or
to a duly authorized conmttee or

subcomm ttee of Congress.

(2) Parties may voluntarily disclose or nake Monitoring
Reports, mnutes or any other additiona
information publicly available. The Conm ssion
must be pronptly infornmed of any such voluntary

di scl osur e.

(j) Monitoring Report or alternative periodic reporting
requirements in this subpart shall not be construed to
aut hori ze the exchange or use by or anong agreenent nenbers

of information required to be submtted.

§ 535.702 Agreenents subject to Mnitoring Report and
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alternative periodic reporting requirenents.
(a) Agreenents subject to the Monitoring Report requirenents
of this subpart are:

(1) An agreenment that contains the authority to discuss

or agree on capacity rationalization; and/or

(2) Were the parties to an agreenment hold a conbined
mar ket share, based on cargo volune, of 35 percent
or nore in the entire U 'S. inbound or outbound

geographi c scope of the agreenent and the agreenent

contains any of the follow ng authorities:

(i) The discussion of, or agreenent on, whether on
a binding basis under a common tariff or a

non- bi ndi ng basis, any kind of rate or charge;

(i1) The establishnment of a joint service,

(iii1) The pooling or division of cargoes,
earnings, or revenues and/or | osses;

(iv) The discussion or exchange of data on vessel-

operating costs; and/or

(v) The discussion of service contract matters.

(b) The determ nation of an agreenent's reporting obligation
under § 535.702(a) (2) in the first instance shall be based

on the market share data reported on the agreenent's
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Informati on Form submtted pursuant to § 535.503.

Thereafter, at the beginning of each cal endar year, the
Bureau of Trade Analysis will notify the agreenment parties
of any changes in its reporting requirenents based on narket
share data reported on the agreenent's quarterly Monitoring

Report for the previous second quarter (April-June).

(c) The Comm ssion nmay require, as necessary, that the
parties to an agreenent with market share below the 35
percent threshold, as identified and defined in §

535.702 (a)(2), submt Monitoring Reports pursuant to §

535. 703.

(d) I'n addition to or instead of the Mnitoring Report in §
535.703, the Comm ssion may prescribe, as necessary,
alternative periodic reporting requirenents for parties to

any agreenent identified in § 535.201
§ 535.703 Monitoring Report form

(a) For agreenents subject to the Mnitoring Report
requirenents in § 535.702(a), the Mnitoring Report form
with instructions, is set forth in sections I through Il of
appendi x B of this part. The instructions should be read in

conjunction with the Act and this part.
(b) The Mnitoring Report shall apply as foll ows:

(1) Section | shall be conpleted by parties to
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agreenents identified in § 535.702(a) (1);

(2) Section Il shall be conpleted by parties to

agreenents identified in § 535.702(a) (2); and

(3) Section Ill shall be conpleted by parties to al

agreenents identified in § 535.702(a).

(c) In accordance with the requirenments and instructions in
appendi x B of this part, parties to an agreenent subject to
part 3 of section | of the Mnitoring Report shall submt a
narrative statenment on any planned changes in the vesse
capacity and/or liner services that the parties wll

i npl enent under the agreenent. This statenent shall be
submtted to the Director, Bureau of Trade Analysis, no
|ater than 15 days after a vessel capacity and/or |iner
servi ce change has been agreed upon by the parties but prior
to the inplenentation of the actual change under the

agr eenent .

(d) (1) The Conmission may require, in its discretion, that
the information on the top agreenent commodities in
part 4 of section Il of the Mnitoring Report be
reported on a sub-trade basis, as defined in

appendix B of this part, rather than on an
agreenent-wi de basis. Wen commodity sub-trade

information is required under this section, the
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Conmi ssion shall notify the parties to the

agr eenent .

(2) For purposes of § 535.703(d) (1), the top agreenent
commodities shall nean the top 10 liner comodities
(including commodities not subject to tariff

publication) carried by all the agreenent parties

in each sub-trade within the geographic scope of

the agreenment during the cal endar quarter. \ere

t he agreenent covers both U S. inbound and outbound

i ner nmovenents, inbound and outbound sub-trades

shall be stated separately. Al other

instructions, definitions, and terns shall apply as

specified and required in appendix B of this part.
§ 535.704 Filing of mnutes.
(a) Agreenents Required to File M nutes.

(1) This section applies to agreenments authorized to
engage in any of the follow ng activities:

di scussion or establishnent of any type of rates,

whether in tariffs or service contracts; pooling or

apportionment of cargo; discussion of revenues,

| osses, or earnings; discussion or exchange of

vessel -operating costs; discussion or agreenment on

service contract matters, including the
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establishnment of voluntary service contract

gui del i nes.

(2) Each agreenent to which this section applies shal
file wwth the Comm ssion, through a designated

official, mnutes of all neetings defined in

paragraph (b) of this section, except as provided

in paragraph (d) of this section.

(b) Meetings. For purposes of this subpart, the term neeting
shall include all discussions at which any agreenment is
reached anong any nunber of the parties to an agreenent
relating to the business of the agreenent, and all other

di scussi ons anong three or nore nenbers of the agreenment (or
all nmenbers if fewer than three) relating to the business of
t he agreenent. This includes, but is not limted to,
nmeetings of the nenbers' agents, principals, owners,

of ficers, enployees, representatives, committees, or

subcomm ttees, and communi cations anong nenbers facilitated
by agreenent officials. Di scussi ons conducted by tel ephone,

el ectronic device, or other neans are included.

(c) Content of mnutes. Mnutes shall include the follow ng:

(1) The date, time, and place of the neeting;
(2) Alist of attendees and conpani es represented;

(3) A description of discussions detail ed enough so
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that a non-participant reading the mnutes could
reasonably gain a clear understanding of the nature
and extent of the discussions and, where

applicable, any decisions reached; and

(4) Any report, circular, notice, statistica
conpilation, analytical study, survey, or other
work distributed, discussed, or exchanged at the
neeting, whether presented by oral, witten,

el ectronic, or other neans. \Were the
aforenentioned materials are reasonably avail able
to the public, a citation to the work or rel evant
part thereof is acceptable in lieu of the actua

wor K.

(d) Exenption. Mnutes are not required to reflect

di scussions of admnistrative matters, as set forth in §
535.408(b) (4) (iii), or discussions of or actions taken wth
regard to rates that, if adopted, would be required to be
published in an appropriate tariff. This exenption does not
apply to discussions concerning general rate policy, genera
rate changes, the opening or closing of rates, service

contracts, or time/volune rates.

(e) Serial nunbers. Each set of minutes filed with the
Commi ssion shall include the agreenment nane and FMC nunber

and a unique identification nunber indicating the sequence
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in which the neeting took place during the cal endar year.
§ 535.705 Application for waiver.

(a) Upon a show ng of good cause, the Comm ssion nay waive

any requirenment of this subpart.

(b) A request for such a waiver nust be submtted and
approved by the Conm ssion in advance of the filing date of
the Mnitoring Report or mnutes to which the requested

wai ver woul d apply. Requests for a waiver shall be
submtted in witing to the Director, Bureau of Trade

Anal ysis, Federal Maritinme Conmm ssion, Wshington, DC 20573-

0001, and shall state and provide the follow ng:

(1) The specific requirenents fromwhich relief is

sought ;

(2) The special circunstances requiring the requested

relief;

(3) Relevant trade and industry data and information to
substantiate and support the special circunstances

requiring the requested relief; and

(4) Wiy granting the requested waiver wll not
substantially inpair effective nonitoring of the

agr eenent .

(c) The Conmm ssion may take into account the presence or

absence of shipper conplaints as well as the past conpliance
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of the agreenent parties with any reporting requirenent

under this part in considering an application for a waiver

Subpart H Mandatory and Prohibited Provisions

§ 535.801 Independent action.

(a) Each conference agreenent shall specify the independent
action ("IA") procedures of the conference, which shal
provi de that any conference nenber may take independent
action on any rate or service item upon not nore than 5

cal endar days' notice to the conference and shall otherw se

be in conformance with section 5(b) (8) of the Act.
(b) (1) Each conference agreenent that provides for a

period of notice for independent action shal
establish a fixed or maxi mum period of notice to
the conference. A conference agreenent shall not
require or permt a conference nenber to give nore
than 5 cal endar days' notice to the conference,
except that in the case of a new or increased rate
the notice period shall conformto the tariff

publication requirenents of this chapter

(2) A conference agreenent shall not prescribe notice
peri ods for adopting, wthdraw ng, postponing,
canceling, or taking other simlar actions on

i ndependent acti ons.
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(c) Each conference agreenent shall indicate the conference
official, single designated representative, or conference
office to which notice of independent action is to be

provi ded. A conference agreenent shall not require notice of
i ndependent action to be given by the proposing nenber to

the other parties to the agreenent.

(d) A conference agreenent shall not require a nenber who
proposes independent action to attend a conference neeting,
to submt any further information other than that necessary
to acconplish the publication of the independent tariff
item or to conply with any other procedure for the purpose
of explaining, justifying, or conpromsing the proposed

i ndependent acti on.

(e) A conference agreenent shall specify that any new rate
or service item proposed by a nenber under independent
action (except for exenpt commodities not published in the
conference tariff) shall be included by the conference in
its tariff for use by that nenber effective no later than 5
cal endar days after receipt of the notice and by any other
menber that notifies the conference that it elects to adopt
t he independent rate or service itemon or after its

effective date.

(£) (1) As it pertains to this part, "adopt"™ neans the

assunption in identical form of an originating
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menber' s independent action rate or service item

or a particular portion of such rate or service
item If a carrier adopts an IA at a lower rate
than the conference rate when there is less than 30
days remaining on the original IA the adopted IA
should be made to expire 30 days after its
effectiveness to conmply with the statutory 30-day
notice requirenent. In the case of an independent
action tine/volunme rate ("IA TVR"), the dates of
the adopting IA may vary from the dates of the
original 1A so long as the duration of the
adopting IA is the sane as that of the originating
| A. Furthernore, no term other than "adopt" (e.g.,
“follow," "match") can be used to describe the
action of assumng as one's own an initiating
carrier's IA Additionally, if a party to an
agreenent chooses to take on an | A of another

party, but alters it, such action is considered a
new | A and nust be published pursuant to the I A
publication and notice provisions of the applicable

agr eenent .

(2) An I A TVR published by a nenber of a ratenaking
agreenent may be adopted by another nenber of the

agreenent, provided that the adopting nmenber takes
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on the original TATVR in its entirety w thout
change to any aspect of the original rate offering
(except beginning and ending dates in the tine
period) (i.e., a separate TVR with a separate
volunme of cargo but for the sane duration). Any
subsequent 1A TVR offering that results in a change
in any aspect of the original A TVR other than
the name of the offering carrier or the begi nning
date of the adopting A TVR is a new independent
action and shall be processed in accordance with
the provisions of the applicable agreenent. The
adoption procedures discussed above do not
authorize the participation by an adopting carrier
in the cargo volune of the originating carrier's |IA
TVR.  Menber lines may publish and participate in
joint 1A TVRs, if permtted to do so under the
terms of their agreenment; however, no carrier may
participate in an IA TVR already published by

anot her carrier.

(g) A conference agreenent shall not require or permt

i ndi vidual nmenber lines to be assessed on a per carrier
usage basis the costs and/or adm nistrative expenses
incurred by the agreenment in processing independent action

filings. ,
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(h) A conference agreenent may not permt the conference to
unilaterally designate an expiration date for an independent
action taken by a nmenber line. The right to determne the
duration of an IA remains wth the nenber |ine, and a nenber
line nust be given the opportunity to designate whatever
duration it chooses for its IA regardless if the duration
is for a specified period or open ended. Only in instances
where a nenber |ine gives its consent to the conference, or
where a nenber line freely elects not to provide for the
duration of its I A after having been given the opportunity,
can the conference designate an expiration date for the

menber line's | A

(i) Any new conference agreenent or any nodification to an
exi sting conference agreenent that does not conply with the
requirements of this section shall be rejected pursuant to §

535.601 of this part.

(3) If ratemaking is by sections within a conference, then
any notice to the conference required by this section may be

made to the particular ratemaking section
§ 535.802 Service contracts.

(a) Ccean common carrier agreenents may not prohibit or
restrict a menber or nenbers of the agreenent from engaging

in negotiations for service contracts with one or nore
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shi ppers.

(b) GCcean common carrier agreenents may not require a nmenber
or nenbers of the agreenment to disclose a negotiation on a
service contract, or the terns and conditions of a service
contract, other than those terns or conditions required by

section 8(c)(3) of the Act.

(c) GCcean common carrier agreenments may not adopt mandatory
rules or requirenents affecting the right of an agreenent
menber or agreenent nmenbers to negotiate or enter into

service contracts.

(d) An agreenent may provide authority to adopt voluntary
guidelines relating to the terns and procedures of an
agreenent nenber's or agreenent nenbers' service contracts
if the guidelines explicitly state the right of the nenbers

of the agreenent not to follow these guidelines.

(e) Voluntary guidelines shall be submtted to the Director,
Bureau of Trade Analysis, Federal Maritinme Conm ssion,

Washi ngton, DC 20573. Voluntary guidelines shall be kept
confidential in accordance with § 535.608 of this part. Use
of voluntary guidelines prior to their submssion is

pr ohi bi t ed.
§ 535.803 Ccean freight forwarder conpensation.

No conference or group of two or nobre ocean commbn carriers
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may

(a) deny to any nenber of such conference or group the
right, upon notice of not nore than 5 cal endar days, to take
i ndependent action on any |evel of conpensation paid to an

ocean freight forwarder; or

(b) agree to limt the paynent of conpensation to an ocean
freight forwarder to less than 1.25 percent of the aggregate
of all rates and charges applicable under the tariff
assessed against the cargo on which the forwarding services

are provided.

Subpart |-Penalties
§ 535.901 Failure to file.

Any person operating under an agreenent, involving
activities subject to the Act pursuant to sections 4 and
5(a) of the Act and this part and not exenpted pursuant to
section 16 of the Act or excluded fromfiling by the Act,
that has not been filed and that has not becone effective
pursuant to the Act and this part is in violation of the Act
and this part and is subject to the civil penalties set

forth in section 13(a) of the Act.
§ 535.902 Falsification of reports.

Knowi ng falsification of any report required by the Act or

this part, including knowing falsification of any itemin
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any applicable agreenment information and/or reporting

requi rements pursuant to subparts E and G of this part is a
violation of the rules of this part and is subject to the
civil penalties set forth in section 13(a) of the Act and
may be subject to the crimnal penalties provided for in 18

U.s.C. 1001.

Subpart J-Paperwork Reduction

§ 535.991 OWVB control nunbers assigned pursuant to the

Paper wor k Reducti on Act.

This section displays the control nunber assigned to
information collection requirements of the Comm ssion in
this part by the Ofice of Managenent and Budget pursuant to
t he Paperwork Reduction Act of 1995, Pub. L. 104-13. The
Comm ssion intends that this section conply with the

requi rements of section 3507(a)(3) of the Paperwork
Reduction Act, which requires that agencies display a
current control nunber assigned by the Director of the

O fice of Managenent and Budget (OMB) for each agency

information collection requirenent:

| Secti on  Qurrent OVMB Control No. \
| 535.101 through 535.902 | 3072-0045 ]

APPENDI X A TO PART 535--1 NFORVATI ON FORM AND | NSTRUCTI ONS
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| ns tructions

Al'l agreenents and nodifications to agreenents between or
anong ocean conmon carriers identified in 46 CFR 535.502
must be acconpanied by a conpleted Information Form to the
full extent required in sections |I through V of this Form
Sections | and V nust be conpleted by all such agreenents.
In addition, sections Il, Ill and IV nust be conpl eted, as
applicable, 1in accordance with the authority contained in
each agreenent. Were an agreenent containing nultiple
authorities is subject to duplicate reporting requirenents
in the various sections of this Form the parties nmay
provide only one response so long as the reporting
requirements within each section are fully addressed. The
Informati on Form specifies the data and information which
must be reported for each section and the format in which it
nmust be provided. If a party to an agreenent is unable to
supply a conplete response to any item of this Form that
party shall provide either estinmated data (with an

expl anation of why precise data are not available) or a
detailed statenent of reasons for nonconpliance and the
efforts made to obtain the required information. For
purposes of this Form if one of the agreenment signatories
is a joint service operating under an effective agreenent,

that signatory shall respond to the Form as a single
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agreenent party. For clarification of the agreenent
termnology used in this Form the parties may refer to the
definitions provided in 46 CFR 535.104. In addition, the
followi ng definitions shall apply for purposes of this Form
liner novenent neans the carriage of liner cargo by liner
operators; liner cargo means cargo carried on |iner vessels
in aliner service;, liner operator neans a vessel -operating
common carrier engaged in |liner service; liner vessel neans
a vessel used in a liner service; liner service neans a
definite, advertised schedule of sailings at regular
intervals; and TEU neans a unit of neasurenent equivalent to
one 20-foot shipping container. Further, when used in this
Form the terns "entire geographic scope of the agreenent”

or "agreenment-w de" refer to the conbined U S. inbound trade
and/or the conbined U S. outbound trade as such trades apply
to the geographic scope of the agreenent, rather than “sub-
trades”" which refer to the specific foreign countries and
specific U S, port ranges that are included in the
geographi c scope of the agreenent. Wether required on a
conbi ned trade basis or a sub-trade basis, the U S inbound
trade (or sub-trades) and the U S. outbound trade (or sub-

trades) shall always be stated separately.
Section |
Section | applies to all agreenments and nodifications to
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agreenments identified in 46 CFR 535.502. Parties to such

agreenments mnust conplete parts 1 through 4 of this section
Part 1
State the full name of the agreenent.

Part 2(A)

Provide a narrative statenment describing the specific
pur pose(s) of the agreenment pertaining to the parties’
busi ness activities as ocean conmon carriers in the foreign

commerce of the United States.

Part 2 (B)

Provide a narrative statenent describing the commercial or
other relevant circunstances within the geographic scope of
the agreenent that led the parties to enter into the

agr eenent .
Part 3

List all effective agreenents that cover all or part of the
geogr aphic scope of this agreenent, and whose parties

include one or nore of the parties to this agreenent.

Part 4(A)

Identify whether the agreenent authorizes the parties to
discuss, or agree upon, whether on a binding basis under a

common tariff or a non-binding basis, any kind of rate or

217




char ge.
Part 4(B)

Identify whether the agreenent authorizes the parties to

establish a joint service.
Part 4(C

Identify whether the agreenent authorizes the parties to

pool cargoes or revenues.
Part 4(D)

Identify whether the agreenent authorizes the parties to

di scuss or exchange data on vessel -operating costs.
Part 4 (E)

Identify whether the agreenment authorizes parties to discuss

service contract matters.
Part 4(F)

Identify whether the agreenment authorizes the parties to
di scuss or agree on capacity rationalization as defined in

46 CFR 535.104(e).
Part 4(Q

Identify whether the agreenent contains provisions that
place conditions or restrictions on the parties' agreenent
participation, and/or use or offering of conpeting services

wi thin the geographic scope of the agreenent.
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Part 4(H)

Identify whether the agreenment authorizes the parties to
charter or use vessel space in exchange for conpensation or
services. This authority does not include capacity

rationalization as referred to in part 4(F) of this section
Part 4(1)

Identify whether the agreenent authorizes the parties to
rationalize sailings or services relating to a schedul e of
ports, the frequency of port calls, and/or the size and
capacity of vessels for deploynent. This authority does not
i nclude establishment of a joint service or capacity
rationalization as referred to in parts 4(B) and 4(F) of

this section.
Part 4(J)

Identify any other authority contained in the agreenent that
is not otherwise covered in part 4 of this section. If there
is no other authority in the agreenent, it shall be noted
wth the term “none” in response to part 4(J) of this

section.
Section |1

Section Il applies to agreenents identified in 46 CFR
535.502(a) that contain any of the followng authorities:

(a) the charter or use of vessel space in exchange for
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conpensation or services; and/or (b) the rationalization of
sailings or services relating to a schedule of ports, the
frequency of port calls, and/or the size and capacity of
vessel s for deploynent. Such authorities do not include the
establishnment of a joint service, nor capacity
rationalization as defined in 46 CFR 535.104(e). Parties to
agreenents identified in this section nmust conplete all

itens in part 1.
Part | (A)

For the nost recent 12-nonth period for which conplete data
are avail able, provide the nunber of vessel calls each party
made at each port for its liner services that would be
covered by the agreenment within the entire geographic scope

of the agreenent.
Part 1 (B)

Provide a narrative statenent that clearly describes the
nature, level, or type of any anticipated or planned changes
in service at ports that the parties would inplenent under
the agreenent after it goes into effect. Exanples of such
changes include a change in the base port designation, the
frequency of vessel calls, and the use of indirect as
opposed to direct service. If no change is anticipated or

planned, it shall be noted with the term ‘none" in response
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to part 1(B) of this section.
Section 111

Section Il applies to agreenents identified in 46 CFR
535.502 that contain the authority to discuss or agree on
capacity rationalization as defined in 46 CFR 535.104(e).
Parties to such agreenents nust conplete parts 1 through 3

of this section.
Part | (A)

For the nost recent calendar quarter for which conplete data
are avail able, provide the anount of vessel capacity for
each party for each of its liner services that would be
covered by the agreenment within the entire geographic scope
of the agreenent, stated separately for the U S. inbound and
out bound trades as applicable to the geographic scope of the
agreement. For purposes of this Form vessel capacity neans
a party's total commercial |iner space on |ine-haul vessels,
whet her operated by it or other parties from whom space is
obtained, sailing to and/or from the continent of North
Anerica for each of its liner services that would be covered
by the agreenent. Wen 50 percent or nore of the total liner
cargo carried by all the parties in the geographic scope of
the agreenent during the calendar quarter was containerized,

the anount(s) of vessel capacity for each party shall be
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reported in TEUs. Wien 50 percent or nore of the total Iiner
cargo carried by all the parties in the geographic scope of
the agreenent during the cal endar quarter was non-
containerized, the anmount(s) of vessel capacity for each
party shall be reported in non-containerized units of
measurenent. The unit of neasurenent used in calculating the
anounts of non-containerized vessel capacity nust be

specified clearly and consistently applied.
Part | (B)

Provide the percentage of vessel capacity utilization for
each party for each of its liner services that would be
covered by the agreenment within the entire geographic scope
of the agreenent, corresponding to the figures and tine
period used in part 1(A) of this section, stated separately
for the U S. inbound and outbound trades as applicable to

t he geographic scope of the agreenent. For purposes of this
Form the percentage of vessel capacity utilization nmeans a
party's total volunme of liner cargo, for each of its liner
services that would be covered by the agreenent, carried on
any vessel space counted under part | (A) of this section,
divided by its total vessel capacity as defined and derived
in part 1(A) of this section, which quotient is multiplied

by 100.

Part 2
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For the nost recent la-nonth period for which conplete data
are avail able, provide the nunber of vessel calls each party
made at each port for its liner services that would be
covered by the agreenment within the entire geographic scope

of the agreenent.
Part 3

Provide a narrative statenent that clearly describes the
nature, basis, and effects of any anticipated or planned
changes in the vessel capacity and/or liner services
(including service at ports) that the parties would

i npl emrent under the agreenent after it goes into effect. If
no change is anticipated or planned, it shall be noted with

the term “none” in response to part 3 of this section.
Section 1V

Section IV applies to agreenents identified in 46 CFR
535.502 that contain any of the follow ng authorities:(a)

t he discussion of, or agreenent upon, whether on a binding
basis under a common tariff or a non-binding basis, any kind
of rate or charge; (b) the establishnment of a joint service;
(c) the pooling or division of cargoes, earnings, or
revenues and/or |osses; (d) the discussion or exchange of
data on vessel-operating costs; and/or (e) the discussion of

service contract matters. Parties to such agreenents nust
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conplete parts 1 through 5 of this section.
Part 1

For the npbst recent calendar quarter for which conplete data
are available, provide the nmarket shares of all liner
operators for the entire geographic scope of the agreenent
and in each sub-trade within the scope of the agreenent. A
joint service shall be treated as a single |liner operator,
whether it is an agreenent line or a non-agreenent |ine.
Sub-trade is defined as the scope of all l|iner novenents
between each U S. port range within the scope of the
agreenent and each foreign country within the scope of the
agreement. Wiere the agreenent covers both U S. inbound and
out bound |iner novenents, inbound and outbound market shares

shal | be shown separately.
U S. port ranges are defined as follows:

Atlantic and Qulf -- Includes ports along the eastern
seaboard and the Gulf of Mexico fromthe northern boundary
of Maine to Brownsville, Texas. Also includes all ports
bordering upon the Geat Lakes and their connecting

wat erways, all ports in the State of New York on the St
Lawence River, and all ports in Puerto Rico and the U S.

Virgin Islands.

Pacific -- Includes all ports in the States of Al aska,
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Hawai i, California, O egon, and Washington. Al so includes
all ports in Guam American Sanoa, Northern Marianas,

Johnston Island, Mdway Island, and Wake I sl and.

An application may be filed for a waiver of the definition
of "sub-trade" under the procedure described in 46 CFR
535.504. In any such application, the burden shall be on the
parties to show that their marketing and pricing practices
have been done by ascertainable nmulti-country regions rather
than by individual countries or, in the case of the United
States, by broader areas than the port ranges defined

herein. The parties nust further show that, though operating
individually, they were neverthel ess applying essentially

simlar regional practices. \

The formula for calculating market share in the entire

agreenent scope or in a sub-trade is as foll ows:

The total anount of liner cargo carried on each liner
operator's liner vessels in the entire agreenent scope or in
the sub-trade during the nost recent calendar quarter for
which conplete data are available, divided by the tota

liner novenents in the entire agreenent scope or in the
sub-trade during the same cal endar quarter, which quotient
is multiplied by 100. The cal endar quarter used nust be
clearly identified. The nmarket shares held by non-agreenent

lines as well as by agreenent |ines nust be provided, stated
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separately in the format indicated.

If 50 percent or nore of the total liner cargo carried by
the parties in the entire agreenent scope or in the
sub-trade during the cal endar quarter was containerized,

only containerized liner novenents (neasured in TEUs) nust
be used for determ ning nmarket share. |If 50 percent or nore
of the total liner cargo carried by the parties was
non-cont ai neri zed, only non-containerized |iner novenents
must be used for determning nmarket share. The unit of
measurenment used in calculating anounts of non-containerized

cargo nust be specified clearly and applied consistently.
Part 2

For each party that served all or any part of the geographic
scope of the agreement during all or any part of the nobst
recent 12-month period for which conplete data are
avai l abl e, provide each party's total liner revenues wthin
t he geographic scope, total liner cargo carried within the
geogr aphi c scope, and average revenue. For purposes of this
Form total liner revenues nmeans the total revenues, in U S
dollars, of each party corresponding to its total cargo
carried for its liner services that would fall under the
agreement, inclusive of all ocean freight charges, whether
assessed on a port-to-port basis or a through internoda

basis; accessorial charges; surcharges; and charges for
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inland cargo carriage. Average revenue shall be cal cul ated
as the quotient of each party's total |iner revenues wthin
t he geographic scope divided by its total cargo carried

wi thin the geographic scope.

When 50 percent or nore of the total liner cargo carried by
all the parties in the geographic scope of the agreenent
during the 12-month period was containerized, each party
shall report only its total carryings of containerized |iner
cargo (measured in TEUs) within the geographic scope, tota
revenues generated by its carriage of containerized liner
cargo, and average revenue per TEU. \Wen 50 percent or nore
of the total liner cargo carried by all the parties in the
geogr aphic scope of the agreenent during the 12-month period
was non-containerized, each party shall report only its
total carryings of non-containerized |iner cargo (specifying
the unit of measurement used), total revenues generated by
its carriage of non-containerized liner cargo, and average
revenue per unit of neasurenent. Wen the agreenent covers
both U S. inbound and outbound |iner novenents, inbound and

out bound data shall be stated separately.

Part 3(A)

For the sanme 12-month period used in part 2 of this section,
provide a list, for the entire geographic scope of the

agreement, of the top 10 liner commdities (including
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commodities not subject to tariff publication) carried by
all the parties for their liner services that would fal

under the agreenent. For purposes of this Form comodities
shall be identified at the 4-digit |evel of customarily used
comodi ty codi ng schedul es. Wen 50 percent or nore of the
total liner cargo carried by all the parties in the

geogr aphic scope of the agreenent during the 12-month period
was containerized, this list shall include only
containerized commodities. Wen 50 percent or nore of the
total liner cargo carried by all the parties in the

geogr aphi c scope of the agreenent during the 12-month period
was non-containerized, this list shall include only non-
containerized commodities. Wen the agreenment covers both
U.S. inbound and outbound |iner novenents, inbound and

out bound data shall be stated separately.
Part 3(B)

Provide the cargo volune and revenue results for each party
for each of the major commodities listed in part 3(A) of
this section, corresponding to the sanme 12-month period and
unit of neasurenent used. For purposes of this Form revenue
results means the revenues, in U S. dollars, earned by each
party on the cargo volume of each major commodity listed in
part 3(A) of this section, inclusive of all ocean freight,

whet her assessed on a port-to-port basis or a through
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i nternodal basis; accessorial charges; surcharges; and
charges for inland cargo carriage. If a party has no cargo
vol une and revenue results for a commodity listed in part
3(A) of this section, it shall be noted by using a zero for

that party in response to part 3(B) of this section.
Part 4(A)

For the sane cal endar quarter used in part 1 of this

section, provide the anmount of vessel capacity for each
party for each of its liner services that would fall under
the agreenent within the entire geographic scope of the
agreenment, stated separately for the U S inbound and

out bound trades as applicable to the geographic scope of the
agreement. For purposes of this Form vessel capacity neans
a party's total commercial liner space on line-haul vessels,
whet her operated by it or other parties from whom space is
obtained, sailing to and/or from the continent of North
Arerica for each of its liner services that would fall under
the agreenent. Wen 50 percent or nore of the total Iiner
cargo carried by all the parties in the geographic scope of
the agreenent during the cal endar quarter was containerized,
the anount (s) of vessel capacity for each party shall be
reported in TEUs. Wien 50 percent or nore of the total I|iner
cargo carried by all the parties in the geographic scope of

the agreenment during the cal endar quarter was non-
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contai nerized, the anount(s) of vessel capacity for each
party shall be reported in non-containerized units of
nmeasurenent. The unit of neasurenent used in calculating the
anounts of non-containerized vessel capacity nust be

specified clearly and consistently applied.
Part 4(B)

Provi de the percentage of vessel capacity utilization for
each party for each of its liner services that would fal
under the agreenment within the entire geographic scope of

t he agreenment, corresponding to the figures and tine period
used in part 4(A) of this section, stated separately for the
U.S. inbound and outbound trades as applicable to the
geographi c scope of the agreenent. For purposes of this

Form the percentage of vessel capacity utilization neans a
party's total volune of liner cargo, for each of its liner
services that would fall under the agreenment, carried on any
vessel space counted under part 4(A) of this section

divided by its total vessel capacity as defined and derived
in part 4(A) of this section, which quotient is nultiplied

by 100.
Part 4(C

Provide a narrative statenment describing the nature, basis,

and effects of any significant changes in the anounts of
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vessel capacity, anticipated or planned for when the
agreenent goes into effect, for the parties' |iner services
that would fall under the agreenent within the entire
geographi c scope of the agreenment. For purposes of this
Form the term ‘significant changes in the anmounts of vesse
capacity" nmeans the renoval fromor addition to a |iner
service of vessels or vessel space for a fixed, seasonally
pl anned, or indefinite period of tinme, as opposed to

i nci dental operational changes when vessels nmay be
tenporarily repositioned or shifted from one service to
another, or when vessel space nmay be tenporarily altered, on
short notice. If no significant change is anticipated or

pl anned, it shall be noted with the term ‘none" in response

to part 4(C) of this section.
Part 5(A)

For the sanme 12-month period used in parts 2 and 3 of this
section, provide the nunber of vessel calls each party nmade
at each port for its liner services that would fall under
the agreenent within the entire geographic scope of the

agr eement .
Part 5(B)

Provide a narrative statenent that clearly describes the

nature, level, or type of any changes, anticipated or
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pl anned for when the agreenent goes into effect, in service
at ports for the parties' liner services that would fall
under the agreenment within the entire geographic scope of
the agreenent. Exanples of such changes include a change in
the base port designation, the frequency of vessel calls,

and the use of indirect as opposed to direct service. If no
change is anticipated or planned, it shall be noted with the

term “none” in response to part 5(B) of this section
Section V

Section V applies to all agreenents identified in 46 CFR
535.502. Parties to such agreenments nust conplete all itens

in part 1 of this section.
Part 1(A)

State the nane, title, address, telephone and fax nunbers,
and electronic mail address of a person the Comm ssion may
contact regarding the Information Form and any information

provi ded therein.
Part | (B)

State the nanme, title, address, telephone and fax nunbers,
and electronic mail address of a person the Conmm ssion may
contact regarding a request for additional information or

docunent s.

Part |1(C
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A representative of the parties shall sign the Information
Form and certify that the information in the Form and all
attachnents and appendices are, to the best of his or her
know edge, true, correct and conplete. The representative

also shall indicate his or her relationship with the parties

to the agreenent.
FEDERAL MARI TI ME COWM SSI ON
| NFORVATI ON FORM FOR
AGREEMENTS BETWEEN OR AMONG OCEAN COMMON CARRI ERS

Section |

Part 1

Agreenent Nane:

Part 2

(A) Narrative statenment on agreenent purpose:

(B Narrative statenent on the comercial or other

ci rcunstances requiring the agreenent:

Part 3
List all effective agreenments covering all or part of the
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geographic scope of this agreenent, whose parties

one or nore of the parties to this agreenent.

Part 4
Thi s agreenent includes:

(A) Authority to discuss or agree upon

rates or charges? e 4
(B) Joint service? g+ Q
(C) Pooling of cargoes or revenues? e 4

(D) Authority to discuss or exchange data on
vessel -operating costs? Yes [
(E) Authority to discuss or agree on
service contracts and their terns? Yes U
(F) Authority to discuss or agree on
capacity rationalization? Yes U
(G Conditions or restrictions on the parties'
agreenent participation, and/or use or
offering of conpeting services in the
geogr aphi ¢ scope? e 4
(H) Authority to charter vessel space? Yes OO

(1) Authority to rationalize sailings or
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No O

No [

No O

No O

No OJ

No [



servi ces? Yes U &0 O

(J) Oher authority:

Section |1
Part 1
(A) Vessel Calls
Agreenent-Wde Trade: U S. |nbound (or Qutbound) Nane
Time Period: [12-Months]
[ Port Names] Port 1 Port 2 Port 3 Etc....
Carrier A [ Nane]
Carrier B

Carrier C
Etc....

(B) Narrative statenent on anticipated or planned changes: -

Section 111
Part 1 Vessel Capacity And Uilization
Agreenment-Wde Trade: U.S. |nbound (or Qutbound) Nane
Time Period: [Calendar Quarter]

(A) Vessel capacity (B) Uilization
[TEUS or Other Unitsl [ Percent]

Carrier A [ Nane]
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Li ner Service 1 [ Nane] XX, XXX XX%

Li ner Service 2 XX, XXX XX%
Li ner Service 3 XX, XXX XX%
Etc....

Carrier B
Li ner Service 1 XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Li ner Service 3 XX, XXX XX%

Etc....
Etc....

Part 2 Vessel Calls
Agreenment-Wde Trade: U.S. Inbound (or Qutbound) Name
Time Period: [12-Months]

[ Port Names] Port 1 Port 2 Port 3 Etc....
Carrier A [Nane]

Carrier B

Carrier C

Etc....

Part 3 Pl anned Changes

Narrative statement on anticipated or planned changes:

Section 1V
Part 1 Market Share

Agreenent-Wde Trade [or Sub-Trade]: U S. |nbound (or

Qut bound) Nane

Time Period: [Calendar Quarter]
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TEUs Per cent
[or other units]

Agreenent Market Share

Line A [Name] X, XXX XX%
Li ne B X, XXX XX%
Line C X, XXX XX%
Etc....

Total Agreenent X, XXX XX%

Non- Agr eenent Market Share

Line X X, XXX XX%
Line Y X, XXX XX%
Line Z X, XXX XX%
Etc....

Total Non- Agr eenent X, XXX XX%
Total Trade [or Sub-Trade] X, XXX 100%

Part 2 Total Liner Cargo and Revenues
Agreenent-Wde Trade: U.S. Inbound (or Qutbound) Nane

Time Period: [12-Months]

Tot al TEUs Aver ase
Revenues [or other units] Revenue
[ Nane]
Carrier A S X, XXX $
Carrier B S X, XXX S
Carrier C S X, XXX S
Etc....

Part 3 Top Liner Commodities
Agreenent-Wde Trade: U.S. Inbound (or Qutbound) Nane
Time Period: [Sane 12-Months in part 2 of this section]

[ Name] Carrier A Carrier B Etc...
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Commodity 1 [Nane and 4-Digit Code]

TEUs [or other units] X, XXX X, XXX

Revenues $ $
Commodity 2

TEUs X, XXX X, XXX

Revenues $ s
Etc....

Part 4 Vessel Capacity and Utilization
Agreenent-Wde Trade: U.S. Inbound (or Qutbound) Nane

Time Period: [Sane Calendar Quarter in part 1 of this

section]

(A) Vessel capacity (B) Uilization

[TEUs or O her Units] [ Percent]
Carrier A [ Name]
Li ner Service 1 [Nane] XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Li ner Service 3 XX, XXX XX%
Etc....
Carrier B
Liner Service 1 XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Li ner Service 3 XX, XXX XX%
Etc....

Etc....

(C) Narrative Statenment on anticipated or planned

signi ficant changes:

Part 5
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(A) Vessel Calls
Agreenent-Wde Trade: U. S. Inbound (or Qutbound) Nane

Tinme Period: [Same 12-Months in parts 2 and 3 of this

section]

[Port Names] Port 1 Port 2 Port 3 Etc....

Carrier A [Nane]
Carrier B
Carrier C
Etc....

(B) Narrative statenent on anticipated or planned changes:

Section V
Part 1 Contact Persons and Certification
(A) Person(s) to Contact Regarding Information Form

(1) Nane

(2) Title

(3) Firm Nane and Busi ness

(4) Business Tel ephone Nunber

(5) Fax Number

(6) E-Mail Address

(B) Individual Located in the United States Designated for

the Limted Purpose of Receiving Notice of an |Issuance of a
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Request for Additional Information or Docunents(see 46 CFR

535. 606) .

(1) Nane

(2) Title

(3) Firm Nanme and Busi ness

(4) Business Tel ephone Nunber

(5) Fax Nunber

(6) E-Mail Address

(© Certification

This Information Form together with any and all appendices
and attachnents thereto, was prepared and assenbled in

accordance with instructions issued by the Federal Maritine
Commi ssion. The information is, to the best of nmy know edge,

true, correct, and conplete

Nane (please print or type)

Title

Rel ationship with parties to agreenent

Si gnature

Dat e

APPENDI X B TO PART 535 - MONI TORI NG REPORT AND | NSTRUCTI ONS
I nstructions

Al'l agreenments between or anbng ocean conmon carriers

240



identified in 46 CFR 535.702(a) nust submt conpleted
Monitoring Reports to the full extent required in sections |
through 11l of this Report. Section | and Il nust be

conpl eted, as applicable, in accordance with the authority
contained in each agreenent. Section Ill nust be conpleted
by all agreenments subject to Mnitoring Report requirenents.
Were an agreenent containing nmultiple authorities is
subject to duplicate reporting requirenments in the various
sections of this Report, the parties nay provide only one
response so long as the reporting requirenents within each
section are fully addressed. The Monitoring Report specifies
the data and information which nust be reported for each
section and the format in which it nust be provided. If a
party to an agreenent is unable to supply a conplete
response to any item of this Report, that party shal

provide either estimated data (wth an explanation of why
preci se data are not available) or a detailed statenment of
reasons for nonconpliance and the efforts nade to obtain the
required information. For purposes of this Report, if one of
the agreenent signatories is a joint service operating under
an effective agreenent, that signatory shall respond to the
Report as a single agreenent party. For clarification of the
agreenent termnology used in this Report, the parties may

refer to the definitions provided in 46 CFR 535.104. In
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addition, the following definitions shall apply for purposes

of this Report: |iner novenent means the carriage of I|iner
cargo by liner operators; liner cargo nmeans cargo carried on
liner vessels in a liner service; |liner operator neans a

vessel -operating common carrier engaged in |liner service;
liner vessel neans a vessel used in a liner service; liner
service neans a definite, advertised schedule of sailings at
regular intervals; and TEU neans a unit of neasurenent

equi valent to one 20-foot shipping container. Further, when
used in this Report, the terns "entire geographic scope of
the agreenent” or ‘agreenent-wi de" refer to the conbined
U.S. inbound trade and/or the conbined U S outbound trade
as such trades apply to the geographic scope of the
agreement, rather than ‘sub-trades" which refer to the trade
bet ween specific foreign countries and specific U S port
ranges that are included in the geographic scope of the
agreenment. Wether required on a conbined trade basis or a
sub-trade basis, the U S. inbound trade (or sub-trades) and
the U. S. outbound trade (or sub-trades) shall always be

stated separately.
Section |

Section | applies to agreenents, identified in 46 CFR
535.702(a) (1), that contain the authority to discuss or

agree on capacity rationalization as defined in 46 CFR
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535.104(e). Parties to such agreenents nust conplete parts 1

through 3 of this section.
Part 1

State the full nanme of the agreenent and the agreenent

nunber assigned by the FMC
Part 2(A)

For the preceding calendar quarter, provide the anount of
vessel capacity for each party for each of its liner
services that is covered by the agreenent within the entire
geographi c scope of the agreenent, stated separately for the
U S. inbound and outbound trades as applicable to the
geographi c scope of the agreenment. For purposes of this
Report, vessel capacity neans a party's total commerci al
liner space on line-haul vessels, whether operated by it or
other parties from whom space is obtained, sailing to and/or
fromthe continent of North America for each of its |iner

services that is covered by the agreenent.

When 50 percent or nore of the total liner cargo carried by
all the parties in the geographic scope of the agreenent

during the calendar quarter was containerized, the anount(s)
of vessel capacity for each party shall be reported in TEUs.
When 50 percent or nore of the total liner cargo carried by

all the parties in the geographic scope of the agreenent
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during the cal endar quarter was non-containerized, the
anmount (s) of vessel capacity for each party shall be
reported in non-containerized units of neasurenent. The unit
of neasurenment used in calculating the anounts of non-
contai nerized vessel capacity nust be specified clearly and

consistently applied.
Part 2(B)

For the preceding calendar quarter, provide the percentage
of vessel capacity utilization for each party for each of
its liner services that is covered by the agreenment within
the entire geographic scope of the agreenent, corresponding
to the figures used in part 2(A) of this section, stated
separately for the U S. inbound and outbound trades as
applicable to the geographic scope of the agreenent. For
purposes of this Report, the percentage of vessel capacity
utilization neans a party's total volune of liner cargo, for
each of its liner services that is covered by the agreenent,
carried on any vessel space counted under part 2(A) of this
section, divided by its total vessel capacity as defined and
derived in part 2(A) of this section, which quotient is

mul tiplied by 100.
Part 3

Provide a narrative statenent that clearly describes the
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nature, basis, and effects of any planned changes in the
vessel capacity and/or liner services (including service at
ports) that the parties wll inplenment under the agreenent.
This narrative statenent shall be submtted to the D rector,
Bureau of Trade Analysis, no later than 15 days after a
vessel capacity and/or |iner service change has been agreed
upon by the parties but prior to the inplenentation of the

actual change under the agreenent.
Section 11

Section Il applies to agreenents, identified in 46 CFR
535.702 (a)(2), where the parties to the agreenent hold a
conbi ned mar ket share, based on cargo volune, of 35 percent
or nore in the entire U S. inbound or outbound geographic
scope of the agreenent and the agreenent contains any of the
followng authorities: (a) the discussion of, or agreenent
upon, whether on a binding basis under a common tariff or a
non- bi ndi ng basis, any kind of rate or charge; (b) the
establishnment of a joint service; (c) the pooling or

di vision of cargoes, earnings, or revenues and/or |osses;
(d) the discussion or exchange of data on vessel-operating
costs; and/or (e) the discussion of service contract
matters. Parties to such agreenents nust conplete parts 1

through 6 of this section.

Part 1
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State the full nanme of the agreenent and the agreenent

nunber assigned by the FMC
Part 2

For the preceding cal endar quarter, provide the narket
shares of all liner operators for the entire geographic
scope of the agreenment and in each sub-trade within the
scope of the agreement. A joint service shall be treated as
a single liner operator, whether it is an agreenent |ine or
a non-agreenment line. Sub-trade is defined as the scope of
all liner novenents between each U S. port range within the
scope of the agreenment and each foreign country within the
scope of the agreenent. Wuere the agreenent covers both U S
i nbound and outbound |iner novenents, inbound and outbound

mar ket shares shall be shown separately.
U.S. port ranges are defined as foll ows:

Atlantic and @Qulf -- Includes ports along the eastern
seaboard and the @il f of Mexico fromthe northern boundary
of Maine to Brownsville, Texas. Also includes all ports
bordering upon the Geat Lakes and their connecting

wat erways, all ports in the State of New York on the St
Lawrence River, and all ports in Puerto Rico and the U S

Virgin Islands.

Pacific -- Includes all ports in the States of Al aska,
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Hawaii, California, Oegon, and Washington. Al so includes
all ports in GQuam Anmerican Sanpa, Northern Mari anas,

Johnston Island, Mdway |sland, and Wke I sl and.

An application may be filed for a waiver of the definition
of "sub-trade" under the procedure described in 46 CFR
535.705. In any such application, the burden shall be on the
parties to show that their marketing and pricing practices
have been done by ascertainable multi-country regions rather
than by individual countries or, in the case of the United
States, by broader areas than the port ranges defined
herein. The Conmi ssion will also consider whether the
alternative definition of ‘sub-trade"” requested by the

wai ver application is reasonably consistent wth the
definition of "sub-trade" applied in the origina

Informati on Form for the agreenent.

The formula for calculating nmarket share in the entire

agreenent scope or in a sub-trade is as foll ows:

The total amount of liner cargo carried on each |iner
operator's liner vessels in the entire agreenent scope or in
the sub-trade during the nost recent cal endar quarter for

whi ch conplete data are available, divided by the tota

liner novenents in the entire agreenent scope or in the
sub-trade during the sanme cal endar quarter, which quotient

is multiplied by 100. The narket shares held by
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non-agreenent lines as well as by agreenent |ines nust be

provi ded, stated separately in the format indicated.

If 50 percent or nore of the total liner cargo carried by
the parties in the entire agreenent scope or in the
sub-trade during the cal endar quarter was containerized,

only containerized liner novenents (neasured in TEUs) nust
be used for determ ning nmarket share. If 50 percent or nore
of the total liner cargo carried by the parties was

non- cont ai neri zed, only non-containerized |iner novenents
must be used for determning nmarket share. The unit of
measurenment used in cal culating anmounts of non-containerized

cargo nmust be specified clearly and applied consistently.
Part 3

For the preceding calendar quarter, provide each party's
total liner revenues in the entire geographic scope of the
agreenent, total liner cargo carried in the entire

geogr aphi c scope of the agreenent, and average revenue. For
purposes of this Report, total l|iner revenues neans the
total revenues, in U S dollars, of each party corresponding
to its total cargo carried for its liner services that fal
under the agreenent, inclusive of all ocean freight charges,
whet her assessed on a port-to-port basis or a through

i nternodal basis; accessorial charges; surcharges; and

charges for inland cargo carriage. Average revenue shall be
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calculated as the quotient of each party's total Iiner
revenues in the entire geographic scope divided by its tota

cargo carried in the entire geographic scope.

When 50 percent or nore of the total liner cargo carried by
all the parties in the geographic scope of the agreenent
during the calendar quarter was containerized, each party
shall report only its total carryings of containerized |iner
cargo (nmeasured in TEUs) during the calendar, total revenues
generated by its carriage of containerized |iner cargo, and
average revenue per TEU. Wien 50 percent or nore of the
total liner cargo carried by all the parties in the

geogr aphi c scope of the agreenent during the cal endar
quarter was non-containerized, each party shall report only
its total carryings of non-containerized liner cargo during
the cal endar quarter (specifying the unit of mneasurenent
used), total revenues generated by its carriage of non-
containerized liner cargo, and average revenue per unit of
nmeasurenment. Wen the agreenent covers both U S. inbound and
out bound liner novenents, inbound and outbound data shall be

stated separately.
Part 4(A)

For the preceding calendar quarter, provide a list, for the
entire geographic scope of the agreenent, of the top 10

liner cormmodities (including commodities not subject to
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tariff publication) carried by all the parties for their
liner services that fall under the agreenment. For purposes
of this Report, comodities shall be identified at the 4-
digit level of customarily used commodity codi ng schedul es.
When 50 percent or nore of the total liner cargo carried by
all the parties in the geographic scope of the agreenent
during the calendar quarter was containerized, this |ist
shall include only containerized comodities. Wen 50
percent or nore of the total liner cargo carried by all the
parties in the geographic scope of the agreenent during the
cal endar quarter was non-containerized, this list shal

i nclude only non-containerized comodities. Wen the
agreenent covers both U S. inbound and outbound I|iner
novenments, inbound and outbound data shall be stated

separately.
Part 4(B)

For the preceding cal endar quarter, provide the cargo vol une
and revenue results for each party for each of the nmjor
comodities listed in part 4(A) of this section,
corresponding to the sane unit of neasurenent used. For
purposes of this Report, revenue results neans the revenues,
in US. dollars, earned by each party on the cargo vol une of
each major comodity listed in part 4(A) of this section,

inclusive of all ocean freight, whether assessed on a port-
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to-port basis or a through internodal basis; accessoria
charges; surcharges; and charges for inland cargo carri age.
If a party has no cargo volune and revenue results for a
cormodity listed in part 4(A) of this section, it shall be
noted by using a zero for that party in response to part

4(B) of this section.
Part 5(Aa)

For the preceding calendar quarter, provide the anount of
vessel capacity for each party for each of its liner
services that falls under the agreenment within the entire
geographi c scope of the agreenent, stated separately for the
U.S. inbound and outbound trades as applicable to the
geographi c scope of the agreenment. For purposes of this
Report, vessel capacity nmeans a party's total commercia
liner space on line-haul vessels, whether operated by it or
other parties from whom space is obtained, sailing to and/or
fromthe continent of North America for each of its |iner
services that falls under the agreenent. Wen 50 percent or
nore of the total liner cargo carried by all the parties in
t he geographic scope of the agreenment during the cal endar
quarter was containerized, the anount(s) of vessel capacity
for each party shall be reported in TEUs. When 50 percent or
nore of the total liner cargo carried by all the parties in

t he geographic scope of the agreenent during the cal endar
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gquarter was non-containerized, the anount(s) of vesse
capacity for each party shall be reported in non-
containerized units of neasurenent. The unit of mneasurenent
used in calculating the amobunts of non-containerized vesse

capacity nust be specified clearly and consistently appli ed.
Part 5(B)

For the preceding calendar quarter, provide the percentage
of vessel capacity utilization for each party for each of
its liner services that falls under the agreenent within the
entire geographic scope of the agreenent, corresponding to
the figures used in part 5(A) of this section, stated
separately for the U S. inbound and outbound trades as
applicable to the geographic scope of the agreenent. For
purposes of this Report, the percentage of vessel capacity
utilization neans a party's total volune of |iner cargo, for
each of its liner services that falls under the agreenent,
carried on any vessel space counted under part 5(A) of this
section, divided by its total vessel capacity as defined and
derived in part 5(A) of this section, which quotient is

mul tiplied by 100.
Part 5(C)

Provide a narrative statenment describing the nature, basis,

and effects of any significant changes in the anounts of
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vessel capacity that occurred during the preceding cal endar
quarter for the parties' liner services that fall under the
agreenment within the entire geographic scope of the
agreement. For purposes of this Report, the term
"significant changes in the anmounts of vessel capacity"”
means the renoval from or addition to a liner service of
vessel s or vessel space for a fixed, seasonally planned, or
indefinite period of tinme, as opposed to incidental
operational changes when vessels may be tenporarily
repositioned or shifted from one service to another, or when
vessel space may be tenporarily altered, on short notice. If
no significant change occurred during the cal endar quarter,
it shall be noted with the term “none” in response to part

5(C) of this section.
Part 6

Provide a narrative statenent that clearly describes the
nature, level, or type of any significant changes in service
at ports that occurred during the preceding cal endar quarter
for the parties' liner services that fall under the
agreenment within the entire geographic scope of the
agreement. For purposes of this Report, the term
"significant changes in service at ports" neans a planned
change in port service for a fixed, seasonal, or indefinite

period of time, as opposed to an incidental or unplanned
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alteration in port service that was tenporary. If no
significant change occurred during the calendar quarter, it

shall be noted with the term "none" in response to part 6 of

the section.
Section |11

Section Ill applies to all agreenents identified in 46 CFR
535.702(a). Parties to such agreenents nust conplete all

itenms in part 1 of this section.
Part | (A

State the nanme, title, address, telephone and fax nunbers,
and electronic mail address of a person the Comm ssion nay
contact regarding the Mnitoring Report and any information

provi ded therein.
Part 1 (B)

A representative of the parties shall sign the Mnitoring
Report and certify that the information in the Report and
all attachnments and appendices are, to the best of his or
her know edge, true, correct and conplete. The

representative also shall indicate his or her relationship

with the parties to the agreenent.
FEDERAL MARI TI ME COWM SSI ON

MONI TORI NG REPORT FOR
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AGREEMENTS BETWEEN OR AMONG OCEAN COWON CARRI ERS
Section |
Part 1

Agr eenent Nane:

FMC Number:

Part 2 Vessel Capacity And Utilization
Agreenent-Wde Trade: U S. I|nbound (or CQutbound) Nane

Time Period: [Calendar Quarter]

(A) Vessel Capacity (B) Utilization

[TEUs or Ot her Units] [ Percent]
Carrier A [Nane]
Li ner Service 1 [Nane] XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Liner Service 3 XX, XXX XX%
Etc....
Carrier B
Liner Service 1 XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Liner Service 3 XX, XXX XX%

Etc....
Etc....

Part 3 Pl anned Changes

Narrative statement on planned changes to be inplenented
(submt statenent no later than 15 days after a change has
been agreed upon but prior to the inplenentation of the

change):
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Section |1

Part 1
Agreenent Nane:
FMC Nunber:
Part 2 Market Share
Agreement - Wde Trade [or Sub-Trade] U.S. Inbound (or
Qut bound) Nane
Time Period: [Calendar Quarter]
TEUs Per cent
[or other unitsl

Agreenment Market Share
Li ne A [ Nane] X, XXX XX%
Line B X, XXX XX%
Line C X, XXX XX%
Etc....

Total Agreenent X, XXX XX%
Non- Agr eenent Mar ket Share
Li ne X X, XXX XX%
Line Y X, XXX XX%
Line Z X, XXX XX%
Etc....

Total Non- Agr eenent X, XXX XX%
Total Trade [or Sub-Trade] X, XXX 100%
Part 3 Total Liner Cargo and Revenues
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Agreenent-Wde Trade: U S. Inbound (or CQutbound) Name

Time Period: [Calendar Quarter]

Tot al TEUs Aver age
Revenues [or other units] Revenue
[ Nane]
Carrier A $ X, XXX S
Carrier B $ X, XXX $
Carrier C S X, XXX S
Etc....

Part 4 Top Liner Commodities

Agreenent-Wde Trade: U.S. Inbound (or Qutbound) Nane

Time Period: [Calendar Quarter]

[ Nare] Carrier A Carrier B Etc. ..
Commodity 1 [Nane and 4-Digit Code]
TEUs [or other units] X, XXX X, XXX
Revenues $ $
Commodity 2
TEUs X, XXX X, XXX
Revenues S S
Etc....

Part 5 Vessel Capacity and Uilization
Agreenent-Wde Trade: U S. Inbound (or Qutbound) Name
Time Period: [Calendar Quarter]

(A) Vessel Capacity (B) Uilization

[TEUs or O her Units] [ Percent]

Carrier A [Nane]
Li ner Service 1 [Nane] XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Liner Service 3 XX, XXX XX%

Etc....
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Carrier B

Li ner Service 1 XX, XXX XX%
Li ner Service 2 XX, XXX XX%
Li ner Service 3 XX, XXX XX%
Etc....

Etc....
(C© Narrative Statenent on significant changes that occurred

during the cal endar quarter:

Part 6 Port Service

Narrative statenent on significant changes in service at

ports that occurred during the cal endar quarter

Section |11
Part 1 Contact Person and Certification
(A) Person(s) to Contact Regarding Monitoring Report.

(1) Nanme

(2) Title

(3) Firm Nanme and Busi ness

(4) Business Tel ephone Nunber

(5) Fax Nunber

(6) E-Mail Address
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(B) Certification

This Mnitoring Report, together with any and all appendices
and attachnents thereto, was prepared and assenbled in

accordance with instructions issued by the Federal Maritine
Commi ssion. The information is, to the best of nmy know edge,

true, correct, and conplete

Nane (please print or type)

Title

Rel ationship with parties to agreenent

Si gnature

Date

By Order of the Comm ssion

ryant VanBrakle
Secretary
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