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KAWASAHI HISEN KAISHA LTD KLINE
v

FASHION ACCESSORIES SHIPPERS ASSOCIATION INC
AND GEMINI SHIPPERS ASSOCIATION INC

RESPONDENTS FASHION ACCESSORIES SHIPPERS ASSOCIATION INCS

AND GEMINI SHIPPERS ASSOCIATION INCS
REPLY TO MOTION FOR DISPOSITIVE RULING

AND MOTION TO DISMISS ANDOR FORDISPOSITIVE RULING

Respondents FASA and Gemini hereby respectfully move for dismissal of the

Complaint and a dispositive nxling that FASA is a bona fide shippers association and

has not violated the Shipping Act as alleged in the complaint Respondents FASA and

Gemini also oppose the motion for dispositive ruling filed by Complainant Kawasaki

Kisen Kaisha Ltd K Line FASA and Gemini submit the following brief and

attached Declaration of Sara Mayes in support of their motions and in opposition to K

LinesMotion for Dispositive Ruling

I INTRODUCTION

FASA is a shippers association that for more than 20 years has been serving the

interests of its shippermembers by negotiating favorable ocean transportation rates in

service contracts with carriers Shippers associations were authorized by Congress in

The Shipping Act of 1984 the Shipping AcY to allow groups of shippers particularly

small and midsized shippers to pool their volumes of cargo to take advantage of the

lower rates available in service contracts based on volume commitments The Shipping



Act defines shippers associations in broad terms but does not impose any regulatory

obligations on shippers associations

Since the enactment of the Shipping Act the Federal Maritime Commission

FMC ar the Commission has expressly declined to promulgate regulations relating

to the formation or operation of shippers associations noting Congresss intent that

shippers associations be allowed to organize themselves and operate in the manner

chosen by their shippermembers with a minimum of governmental intervention As a

result shippers associations like FASA have become an important force in fostering

competition in ocean transportation and affording shippers of all sizes the benefits of

lower rates obtainable through service contracts

K Line is now asking the Commission to effect a fundamental change ofits policy

ofnonregulation of shippers associations and to impose comprehensive regulation of the

structure and operation of shippers associations on an ad hoc basis This proceeding is

an unprecedented attempt by a carrier to intervene into and direct the internal business

affairs of a shippers association In what K Line attempts to characterize as apro bono

effort to protect FASAs purportedly helpless members K Line is challenging FASAs

very status as a shippers association second guessing its business judgments and

seeking to dictate how FASA can operate K Line never explains however why it has

chosen to invest considerable amounts of its own resources to prosecute an action in

which its interests do not appear to be at stake

1
K Lines original complaint did not even seek reparations Although K Line is

now seeking reparations in the form of inembership dues it collected from FASA

members and remitted to FASA K Line undoubtedly knows that it has no cognizable
legal or beneficial interest in membership dues that belong to FASA andor its members
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K Lines motives for filing the complaint and continuing to aggressively

prosecute this proceeding are relevant to the disposition of this matter K Lines lack of

an apparent legal interest in this proceeding its legal campaign against FASA in other

venuesz its abuse of the statutory verification requirement3 its publication in the

complaint of unsupported scurrilous allegations against individuals4 its misstatement of

factss its reliance on speculation hearsay and other unreliable informationb and even its

overheated rhetoric and almost childish practice of assigning pejorative names in its

brief all strongly suggest that the Commissions processes are being employed for

improper purposes specifically to punish a shippers association with which it has a

dispute by imposing on it the substantial legal costs of defending this action K Lines

often strained legal arguments only contribute to the conclusion that the complaint is

meritless and should be dismissed

As set forth more fully below FASA is a bonafide shippers association under

the Shipping Act In addition neither the dues clause nor the MFSBackSoliciting clause

Z
See Part II D infra

3
See Part III infra

See Part III infra

5 See eg K Lines assertion that the collection of dues is not set forth in the

FASAKLine service contract K Line Motion at 36

6 See Part II E

For example K Line refers to FASA as FASA Corp presumably to make it

sound less like a nonprofit association Similarly it refers to the dues clause of the

service contract as the Royalt clause and the MFSBack Soliciting clause as the

Exclusive Dealing Clause although neither of those terms appear anywhere in the

service contracts at issue
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violate the Shipping Act Accordingly the complaint filed by K Line should be

dismissed and this proceeding terminated

II FACTUAL BACKGROUND

A FASAsCornorate BackQround

FASA is the corporate successor to the National Fashion Accessories Association

NFAA a trade association that served manufacturers in the fashion accessory

indushy for more than 100 years Declaration of Sara Mayes Mayes Decl at 3

attached hereto as Attachment A FASA was incorporated in November 1986 as a non

stock notforprofit corporation under Delaware law for the purpose of operating as a

shippers association under the Shipping Act primarily for members of NFAA Id

Exhibit A In 1990 FASAs Certificate of Incorporation was amended to expand the

purposes of the organization to perform a broader variety of functions as a trade

association and shippers association Id Exhibit B In 2004 FASA merged with

NFAA Mayes Decl at 4 After the merger FASA continued to operate pursuant to its

amended Certificate of Incorporation as both a trade association and a shippers

association for its members Id FASA has no shareholders it is operated by and for the

benefit of its members pursuant to its Bylaws Id

FASAs Bylaws were originally adopted on July 14 1987 Mayes Decl at 5

In conjunction with its merger with NFAA FASAs members approved amended and

restated Bylaws on May 24 2004 which inter alia approved the use of the trade names

8
As manufacturing of fashion accessories moved offshore the interests of NFAA

and FASA members transitioned from manufacturing to import activities As a result
FASA began to expand its services beyond that of a pure shippers association
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Gemini Shippers Group and Gemini Shippers Association Id On April 16 2008

FASAsmembers approved additional amendments to the Bylaws Id Exhibit C

FASAs current Bylaws provide for the election of a five person Board of

Directors four of whom are elected by vote of the members with the fifth Director

elected by the other four Directors Mayes Decl at 6 Exhibit C Each FASA member

has one vote Id Principals of current members ofFASA past presidents of FASA or

NFAA and current active directors or officers ofFASA or NFAA are eligible to serve on

the FASA Board of Directors Id FASAs Board of Directors was elected in 2004 in

connection with the merger with NFAA and again in April 2008 Mayes Decl at 6

Directors currently serve fiveyear terms Mayes Decl at 6 Exhibit C The officers of

FASA are elected by the Board of Directors from among its members Id

FASAsBylaws may be amended by a twothirds vote of the members upon a

recommendation by the Boazd of Directars Mayes Decl at 7 Exhibit C FASAs

Bylaws provide for an annual meeting Id Approximately 60 members attended the last

annual meeting held in Apri12008 Mayes Decl at 7

B FASAs Operation as a Trade Association and Shinners Association

1 FASAs Membership Agreement

All FASA members enter into membership and confidentiality agreements with

FASA Mayes Decl at 8 Exhibit D Members agree to pay dues on a per container

basis Id Members pay dues directly to FASA unless arrangements have been made for

the carrier to collect and pay over the members dues Id Unlike other shippers

associations FASA members are not required to agree to a volume commihnent and are

not subject to a dead freight obligation Mayes Decl at 8 Members are not restricted
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from entering into independent service contracts with carriers and many of FASAs

members book cargo under other service contracts in addition to FASAs service

contracts Id FASA members are responsible far payment of transportation charges to

carriers and for making all necessary arrangements to book cargo under FASA service

contracts Id

2 FASAsUse ofthe Trade Name Gemini

In 2004 following the merger ofFASAwith NFAA FASA began using the trade

names Gemini Shippers Group and Gemini Shippers Association to emphasize FASAs

dual role as trade association and shippers association Mayes Decl at 9 FASA

informed its carriers including K Line that Gemini was a trade name for FASA and that

FASA was the real party in interest to service contracts entered in the name of Gemini

Id Gemini Shippers Association Inc which has been named as aRespondent in this

proceeding is a nonoperating corporation affiliated with FASA but has no role

regarding the service contracts at issue Id

3 Negotiation of Service Contracts on Behaifof Members

FASA negotiates up to 20 global service contracts per year on behalf of its

members Mayes Deci at 10 The expiration dates of FASAs service contracts are

usually staggered to optimize the availability and flexibility ofrates to FASAsmembers

Id FASA negotiates both general rates applicable to all FASA members and shipper

specific bu11eY rates on behalf of individual members Id In addition FASA

negotiates accessorial charges surcharges terms of service and other contractual terms

for each service contract Id FASAs broad and deep experience in negotiating with

carriers its ability to make substantial volume commihnents and its extensive knowledge
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of the marketplace for ocean transportation enable FASA to obtain favorable rates and

other concessions for its members Id

FASA typically undertakes the negotiation of all general and bullet rates and

terms of service on behalf of its shippers but FASA does allow some members to

participate in the negotiation process andor to deal directly with FASA carriers

generally with the assistance of FASA Mayes Decl at 11 FASA reviews all rates and

terms of service negotiated by members and renegotiates rates that are not competitive

Id FASAs service contracts are constantly being amended to add new rates routes and

terms of service to meet the needs ofFASAsmembers Id

FASAs service contracts include a minimum quantity commitment that FASA

must meet to receive the preferred rates in its service contracts Mayes Decl at 12

FASAs service contracts also include dead freight provisions obligating FASA to pay a

per container penalty for any shortfall in the volume shipped under the service contract

Id FASA and not its members is responsible for dead freight claims Id Dead freight

penalties are usually 250 per FEU Id FASA typically commits to more than 50000

TEU per year Id Accordingly FASA assumes substantial dead freight obligations

potentially totaling millions of dollars Id

4 Other Membership Services

FASA provides a variety ofservices to its members in addition to the negotiation

of service contract rates Mayes Decl at 13 For example FASA audits the accuracy

of the rates for bills of lading under each of its service contracts Id FASA also

monitors industry developments and provides members with information relating to the

industry Customs requirements trade data and other matters of interest to its members
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Id Exhibit F FASAs password protected website and database offers customized

service for each member Mayes Decl at 13 FASA provides detailed tracking and

tracing by container number or bill of lading number for freight shipped under FASAs

service contracts Id FASA also provides its members access to legal advice on

Customs and transportation matters Id

5 Collection ofDues

FASA currently assesses membership dues on a per container basis for cargo

shipped under FASAs service contracts although FASA and its predecessors have

previously assessed dues based upon members gross revenue Mayes Decl at 14

Members pay their dues directly to FASA on amonthly basis based on the actual volume

shipped under FASAsservice contracts Id Several years ago FASA began negotiating

arrangements with carriers under which the carriers agreed to collect dues from FASAs

members and pay them over to FASA Id FASAsmembers prefer these arrangements

because it reduces the members administrative burden Id As a result FASA has

negotiated such dues collection clauses with the majority of its carriers Id For service

contracts without such a dues collection clause FASA members continue to pay their

dues directly to FASA Id Unlike many shippers associations FASA does not assess

initiation or yeazly membership dues Id

6 FASAsFinancial Reserves

FASA maintains a financial reserve currently totaling about 77 million Mayes

Decl at 15 Approximately 2 million constitutes financial reserves acquired in

connection with the merger with NFAA in 2004 the remaining amounts constitute

surpluses and accumulated interest over FASAs 20 years of operation Id FASA
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maintains a financial reserve for a number of strategic and operational purposes

including as a reserve against dead freight ciaims Id On an annual basis FASA

assumes potential dead freight liabilities in excess of10 million Id FASA insists that

camers agree to hold only FASA and not its members responsible for dead freight

obligations Id As a result FASA must maintain financial reserves sufficient to assure

carriers that FASA is financially responsible and capable of ineeting its potential dead

freight obligations Id FASAs reserve is also maintained for future investments in

infrastructure additional member services and possible strategic acquisitions Id In

addition FASAs reserve fund serves as a buffer against shortfalls in revenue due to

adverse economic conditions or unanticipated increases in expenses including costly

litigation such as this proceeding Id

7 FASAs Tax Status

FASA is ataxexempt nonprofit organization pursuant to Section 501c6of the

Intemal Revenue Code and a determination of the Internal Revenue Service IRS in

September 1994 Mayes Decl at 16 FASA files IRS Form 990 Return of

Organization Exempt From Income Tax on an annual basis Id FASAs most recent

Form 990 was filed for calendar year 2007 FASAs Form 990 filings are publicly

available from the IRS Id

8 Member Requests for Information

FASA members are entitled to review the books and records of FASA subject to

certain limitations under Delaware law Mayes Decl at 17 Such requests must be in

writing must state a proper purpose for the review of financial data and must confirm

that the confidentiality of the information will be maintained Id All member requests
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for review of financial records are refened to FASAs counsel to ensure compliance with

these requirements Id FASA has never refused a proper request from a member for

review ofbooks and records Id

C The Service Contracts Between FASA and K Line

1 NeQOtiation of the FASAKLine Service Contracts

FASA negotiated and entered into annual service contracts with K Line from

approximately 1999 until 20079 Mayes Decl at 18 The last three service contracts

with K Line covered the periods 20042005 No 14042 20052006 No 14683 and

20062007 No 15115 Id FASA negotiated the terms of its service contracts with K

Line primarily throughTY Cheng Tom Aldridge and Pamela Donovan all employed

by K Line America Inc the US agent for K Line Id K Line provided the format

and boilerplate language for FASAs service contracts with K Line Id All

negotiations were based on K Lines form service contract Id FASA typically

negotiated with K Line about particular contract terms as well as rates surchazges and

terms of service Id

The negotiation of service contracts with K Line usually took place overa period

of several weeks and involved numerous communications between FASA K Line and

FASAs members by telephone email exchanges and facetoface meetings Mayes

Decl at 19 K Line prepared the initial draft of each of the service contracts and

revised drafts werecirculated between FASA and K Line as changes were made Id The

format of service contracts including the smallsize typeface used were dictated by K

Line Id When negotiations of a service contract with K Line were finalized FASA

9 Prior to the effective date of the Ocean Shipping Reform Act FASA negotiated
service contracts with carrier conferences ofwhich K Line was amember

10



signed the agreement and forwarded it to K line for signature and filing with the

Commission Id FASAs service contracts with K Line were amended on numerous

occasions during the terms of the contracts to revise or add rates or to address other

matters Id

2 The MFS No Back Soliciting Clause in the
FASAKLine Service Contracts

During the negotiations for the first service contract between FASA and K Line

FASA requestedaMost Favored Shipper clause hereinafter MFS Clause to ensure

that FASA and its members would receive the most favorable rates available from K line

consistent with FASAs voluxne commitment and to discourage K Line from back

soliciting some FASA members with lower rates to the detriment of FASAs other

members Mayes Decl at 20 K Line rejected FASAs proposed MFS Clause

claiming that it would be difficult for FASA to enforce an MFS obligation since any

independent K Line service contracts with FASA members would be confidential Id

Ultimately however K Line did agree to arevised MFS No Back Soliciting clause that

provided

Contracttocontract MFS No Back Soliciting During the term of this Service

Contract the Carrier shall not enter into an individual service contract or time
volume arrangement with any Member ofthe Association or any forxner Member
except upon notice to the Association and subject to mutual agreement between
carrier and the Association

The language of the above MFS No Back Soliciting clause was specifically

negotiated with TY Cheng of K Line Mayes Decl at 21 Exhibit E This MFS No

Back Soliciting clause was included in every subsequent service contract and every

amendment between FASA and K Line including Service Contracts Nos 14042 14682

and 11515 and the amendments to those service contracts Id As a result K Line
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executed and filed contracts and amendments containing the MFS No Back Soliciting

clause numerous times Id

3 The Dues Collection Clause in FASAKLine
Service Contract No 11515

In the last service contract entered into by FASA and K Line No 11515 K Line

agreed for the first time to a dues collection clause that obligated K Line to collect

member dues and remit them to FASA Mayes Decl at 22 The dues collection clause

providesinpertinent part

GEMIIIIASSOCIATION DUES
Carrier agrees to collect from the Member Shipper and forward to the Contract

Party Association the following Gemini Association Dues payable on a monthly
basis for cargo transported by Carrier under this Contract for which the freight
and related charges have been paid in full by Member Shipper

In 2006 FASAsgeneral outside counsel contacted the Commission staff to

confirm that the dues collection clause was acceptable under The Shipping Act Mayes

Decl at 23 FASA was informed by two members of the Commission staff Bryant

Van Brackle and Mamie Black that the dues clause did not raise any regulatory issues

Id

The dues collection clause was included in Service Contract No 11515 and in

every one of its amendments Mayes Decl at 24 K Line collected dues from FASA

members and paid those dues to FASA until an unrelated dispute arose beriveen K Line

and FASA Id K Line then attempted to withhold dues K Line had already collected

from FASA members Id During the dispute over K Lines withholding of inembers

dues K Line never offered to return the dues it had collected to FASAsmembers Id

K Line ultimately did pay the disputed dues to FASA but only after FASA demanded

arbitration Id
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4 FASA Onerations

FASA does not book cargo or make freight payments on behalf of its members

Mayes Decl at 25 Members handle all the anangements necessary to ship cargo under

service contracts negotiated by FASA Id

FASA has grown in the last five years both in the size of its membership and the

volume of cargo shipped under FASA service contracts Mayes Decl at 26

5 The Dispute Over the MFS NoBack Soliciting Clause

In 2004 K Line entered into a separate service contract with Ann Taylor then a

current FASA member relating to cargo already covered by FASAs service contract

with K Line Mayes Decl at 27 FASA objected to K Lines actions based upon the

MFS No Back Soliciting ciause and the fact that Ann Taylor was still a current member

of FASA10 Id Although the dispute was amicably resolved FASA specifically

discussed the language and applicability ofthe MFS No Back Soliciting clause in the

service contract with Tom Aldridge of K Line Id Following the dispute and the

express discussion of the MFS No Back Soliciting clause K Line entered into two

additional service contracts with FASA as well as numerous amendments each

containing the same MFS No Back Soliciting clause discussed during the dispute over

Ann Taylor Id

t0
Back solicitation by a carrier is a substantial issue for FASA and its members

because carriers like K Line received lists identifying FASAs members Mayes Decl at

29 Ifacarrier uses its access to FASAsmembers to poach some members by offering
special deals or otherwise then the remaining members are placed at an unfair

disadvantage the ability of FASA to leverage the combined volume of its members is

compromised and FASAs risk of deadfreight claims due to the loss of the poached
volume is increased Id

13



In 2006 K Line again negotiated a separate service contract with a FASA

member for cargo covered by the FASA service contract Mayes Decl at 28 This time

the member was Bag Bazaar Id Because ofthe prior dispute K Line was well aware of

the MFS No Back Soliciting clause Id Nonetheless K Line entered into a separate

service contract with Bag Bazaar for volume covered by FASAs service contract Id

FASA both questioned the apparent back solicitation of a FASA member and asked that

K Line reduce the rates for FASAs other members to match the lower rates given to Bag

Bazaar Id In doing so FASA pointed out that FASA had committed to a substantially

higher volume than Bag Bazaar could pledge and that FASAs members were

accordingly entitled to lower rates under the MFS No Back Soliciting clause Id K

Line refused to adjust the rates ofFASAsother members Id K Line also entered into a

third separate service contract relating to cargo covered by the FASA service contract

this time with Samsonite Id

D K Lines Pursuit of aLeQal Vendetta Aeainst FASA

As a result of this third incident of apparent back solicitation by K Line FASA

commenced arbitration pursuant to the arbitration clause in the FASAKLine service

contracts Mayes Decl at 30 However rather than submitting the dispute to

arbitration as required by the relevant service contracts K Line embarked on an

expensive campaign to avoid arbitration and to punish FASA apparently for having the

temerity to demand arbitration Id In particular K Line filed a complaint against FASA

with the Department of Justice went to federal court in New York in an attempt to enjoin

the arbitration and when the court ordered that the arbitration proceed sought a stay
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from the arbitrator Having failed everywhere else K Line filed its verified Complaint

initiating this proceeding a full 11 months after FASA commenced the arbitration Id

E Factual Assertions in K LinesMotion are Unsupported
Inadmissible Unreliable or Just Plain False

K Lines Motion relies heavily on factual assertions that are unsupported

inadmissible hearsay or otherwise unreliable or just plain false For example K Line

presents as evidence what it calls a purportedly random survey of shippers

associations conducted by K Line in an effort to show the FASA is fundamentally

different from other shippers associations Even acursory review ofK Lines random

survey demonstrates that there is no evidentiary foundation for the admissibility of the

factual assertions contained in K Linessurvey and that the questions the survey is

supposed to answer are argumentative characterizations designed to support K Lines

position For example one of the first questions K Line poses to itself is whether the

association is formed for the benefit of inembers and not for pecuniary benefit or

financial gain of directors or officers Not surprisingly K Line asserts that the answer

for FASA is no while the answer for five of the ten the remaining associations K Line

selected is yesZ K Line provides no admissible evidence to support its conclusions

Ironically despite the arguxnentative and selfserving nature of K Lines

random survey it nonetheless fails to establish K Lines central point that FASA is

fundamentally different than other shippers associations For example on the issue of

whether the associations retain all surplus funds K Line lists insufficient information

As discussed more fully below K Lines verification of the Complaint was a

sham since the K Line employee who verified the Complaint had no knowledge of the

key factual allegations in the Complaint

Z The remaining five associations are listed as not sufficient information
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for six ofthe ten associations13 Similarly K Lines survey shows that all 11 associations

assess membership dues on aper container basis

K Line also seeks to rely on hearsay and doubie hearsay statements of others For

example the Aldridge Affidavit attached to K Lines motion references statements

allegedly made by former FASA members to K Line about the reasons they signed

separate contacts with K Line See Aldridge Affidavit at 6 13 The Aldridge Affidauit

also offers ahearsay statement relating to a former members request to inspect FASAs

records See Aldridge Affidavit at 14 As discussed below there are independent

reasons to question the reliability of the Aldridge Affidavit since Mr Aldridge

improperly verified factual allegations in the Complaint

K Lines motion also contains factual statements that are just not true K Line

asserts that the collection of dues under the service contract is an illegal rebate because

payment of the dues amounts is not provided for in the service contract K Line Motion

at 36 However the dues collection clause is part of the service contract and was even

attached to K Lines Original Complaint

III THE COMPLAINT SHOULD BE DISMISSED AS IMPROPERLY VERIFIED

A K Lines Sham Verification of the Comnlaint In This ProceedinQ

Pursuant to the Commission Rules of Practice and Procedure the Complaint in

this action was required to be verified under the penalty of perjury See 46 CFR

50262 Although Thomas Aldridge an employee ofK Line America Inc signed

the purported verification of the Complaint in this proceeding it appears that Mr

13
Apparently to emphasize its point K Line also asks the same question in the

negative ie whether the associations distribute surplus to members and gives the
same results
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Aldridge had no personal lrnowledge of key factual allegations in the Complaint or even

any independent basis for believing that the facts he verified were true Indeed at his

deposition Mr Aldridge testified under oath that he had no knowledge of the factual

basis for numerous material factual allegations of the Complaint The transcript of Mr

Aldridges deposition is attached hereto as Attachment B Specifically Mr Aldridge

testified that he had no basis for believing the factual allegations he verified were true

except for what he was told by K Lines counsel K Lines counsel asserted the attorney

client privilege to prevent Mr Aldridge from testifying as to what he was told by K

Lines counsel thus rendering the verification ofthe complaint acomplete sham14

The factual allegations that Mr Aldridge purported to verify as true are critical for

rivo reasons First they go to the heart of K Lines claim that FASA is not a bona fide

shippers association but is instead operating without the knowledge or participation of

its members Second many of the factual allegations that Mr Aldridge verified as true

are scurrilous attacks on the integrity and reputation of FASA and its employees officers

and directors For example paragraph 15 of the Complaint found in the section of the

Complaint entitled Facts alleges that

The obvious mission of the FASAGemini principals is not to act as an

association for the benefit of the shippers whom they call sometimes
members but to benefit the principals the individual respondents by amassing
wealth from royalties on every box carried by the ocean carriers who bring their

negotiated rates within the Gemini contract umbrella

14
Mr Aldridge has submitted an affidavit in support of K Lines Motion For

Dispositive Ruling Given the lack of foundation and unreliability of Mr Aldridges
verification of the factual allegations of the Complaint FASA requests that his affidavit

in support of K LinesMotion be struck as unreliable
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When Mr Aldridge was questioned about this allegation in his deposition he testified as

follows

Q Let me ask you to look at paragraph 15 on page 9 of the Amended

Complaint which is respondents Exhibit No 1 The sentence reads the

obvious mission of the FASAGemini principals is not to act as an

association for the benefit of the shippers whom they call sometimes
members but to benefit the principals the individual respondents by
amassing wealth from royalties on every box carried by the ocean carriers
who bring their negotiated rates within the Gemini contract umbrella

Who are the principals that fit paragraph 15 it refers to

A I dontknow

Q Do you have any basis for believing that the FASA principals are acting
for their own benefit and not the shippers or the members

MR KEANE Objection attorneyclient privileges

Q Other than what you have been told by your attorneys

A No

Deposition of Thomas Aldridge hereinafter Aldridge Depo pp 100101

Mr Aldridge also admitted that he had no basis for believing a similar allegation

made in paragraph 16 of the Complaint was true

Q Let me ask you to look at paragraph 16 on page 9 of the Amended

Complaint again thaYs respondents Exhibit No 1 TheFASAGemini

principals superficially imitate a shippers association as described in the

Act while in reality operating a service contract franchise business for the

principals benefit Other than what youve been told by your attorneys
do you have any basis for believing that to be true

A No

Aldridge Depo at pp 101102

The Complaint contains numerous other material factual allegations that Mr

Aldridge had no basis for believing to be true except for whatever he might have been

told by K Lines attorneys See eg Aldridge Depo at page 107 line8page 108 line
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10 no basis for belief that respondent Mayes funneled monies into FASAsbank account

for her own benefit page 108 line 11page 109 line 7no knowledge to support

allegation that FASA was not a nonprofit page 112 lines 1023 no basis for believing

allegation that FASAs principals acted in direct opposition to its purpose page 112 line

24page 113 line 12 no basis for believing truth of allegation that FASA principals acted

for their own financial benefit contrary to The Shipping Act page 128 line 11 through

page 129 line 10 no knowledge whether K Line has been hanned in its dealings with

FASA

B The Sham Verification of the Complaint Violates
The Shipping Act and Is an Abuse of the Commissions
Rules and Processes Meritine Dismissal and Sanctions

The verification requirement in the Commissions regulations arises from the

Shipping Act itself which requires that a complaint filed with the Commission be sworn

See 46USC 41301 The obvious purpose of the verification requirement is to require

the complainant to have a good faith factual basis for its allegations to prevent abuse of

the Commissions processes and to avoid the unnecessary and wasteful expenditure of

the resources of the Commission and private parties on claims for which the Complainant

does not have a factual basis The Commissions regulations require that a complaint be

verified whether or not a party is represented by counsel See 46CFR 50262and

502112

The signature of apartys attorney does not satisfy the verification required by the

Shipping Act and the Commissions regulations See 46CFR 502112 verification of

pleadings signed by attorney not required except where required by statute or rule

Consequently verification by a person having no basis for believing the allegations to be
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true other than what he was told by his attorney cannot be sufficient Otherwise

verification would not be required where a party is represented by counsel More to the

point such an indirect verification is deceptive for it falsely indicates to the Commission

and other parties that there is some good faith basis in fact for the allegations in the

Complaint beyond the signature ofthe complainanYs attorney

K Lines use of a sham verification is not only a violation of the Shipping Act

verification requirement it is also an abuse of the Commissions rules and processes

K Line has circumvented a critical barrier designed to prevent vexatious litigation and

has caused exactly the real and substantial harm the verification requirement is desigied

to prevent K Lines complaint contains scandalous accusations of misconduct and

dishonesty against FASA and its employees officers and directors Those accusations

clothed in the cloak of plausibility provided by verification under penalty ofperjury have

caused the Commission to institute these proceedings required FASA to incur substantial

legal fees to defend itself and caused serious harm to FASAs reputation

The Commission should dismiss the complaint with prejudice as an appropriate

sanction for K Lines use of a sham verification in violation of the Shipping Act and

Commission regulations In addition the Commission should awazd sanctions to FASA

in the form of its attorneys fees incurred in this proceeding As discussed more fully

below there is no factual support for K Lines allegation ofmisconduct nor is there any

merit to its claims that FASA has violated the Shipping Act Consequently dismissal of

the complaint coupled together with an award of attomey fees would also be in the

interests ofjustice
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N THE COMMISSION SHOULD DENY K LINESMOTION FOR A

DISPOSITIVE RULING AND ISSLTE A DISPOSITIVE RULING
IN FAVOR OF RESPONDENTS FASAAND GEMIIVI

A FASA is aBona Fide Shippers Association Under The Shippin Act

1 FASA Meets the Statutory Definition of a Shippers
Association Under the Shippine Act

The Shipping Act of 1984 the Shipping AcY defines a shippers association as

a group of shippers that consolidates or dishibutes freight on a nonprofit basis for the

members of the group to obtain carload truckload or other volume rates or service

contracts 46USC 4010223 The Commission previously has made ciear that the

overriding purpose of the shippers association provision of the Shipping Act is to allow

small shippers to take advantage of the 1984 Act by permitting them to aggregate their

cargos to obtain volume rates and service contracts Status of Shippers Associations

Under the 1984 Act 22SRR1629 1635 1984

Consistent with this overarching purpose the Commission has declined to

promulgate regulations governing the formation or operation of shippers associations

noting a Congressional desire that the Commission generally not involve itself in the

formation or operation of shippers associations Id at 1627 See also Status of

Shippers Associations Under the 1984 Act 22 SRR 896 1984 declining to

promulgate regulations governing shippers associations Accordingly the Commission

has consistently found that shippers associations should generally be allowed to operate

with a minimum of governmental intervention Matter ofPetition for Rulemaking on

ShippersAssociations 22SRR1624 1628 1984ls

15
Shippers associations haue turned out to be an important counterbalance to the

immunity of carriers to act collectively particularly for small and mediumsized shippers

21



FASA clearly meets all of the requirements of the statutory definition of a

shippers association As a preliminary matter K Line does not contend that FASAs

members are not shippers under the Shipping Act nor does it deny that FASA pools

the volumes of cargo of its members in order to obtain lower volume rates for its

members in service contracts Moreover K Line cannot and does not dispute that

FASA is incorparated as a notforprofit nonstock membership corporation under

Delaware law Since FASA is a nonprofit membership organization of shippers that

inter alia negotiates service contracts on behalf of its members based on their pooled

volume of cargo FASA is clearly a shippers association under the Shipping Act

K Line attempts to challenge FASAs status as ashippers association and to seek

to intervene in the business affairs ofFASA by arguing that 1 the status of a shippers

association under the Shipping Act should be determined in accordance with the

definition of a domestic shippers association under the now repealed Interstate

Commerce Act 2 FASA does not truly operate as a nonprofit organization for the

benefit of its members and 3 the Commission should manage the internal business

operations of FASA on an ad hoc basis by determining inter alia whether the beneFits

received by FASAs members are commensurate with the dues they pay and whether

FASAsfinanciai reserves are appropriate None ofthese azguments survive scrutiny

2 The Interstate Commerce Act Does Not Control the Definition
of aShippers Association Under The Shippin Act

Although K Line purports to challenge FASAsstatus as a shippers association

under the Shipping Act it does not cite any FMC regulations decisions or other authority

The freedom to organize themselves and operate without extensive regulations has

allowed shippers associations the flexibility to adapt to the everchanging demands of

the ocean transportation industry a result Congress clearly intended

22



in support of it assertion that FASA is not a bona fide shippers associationlbInstead K

Line suggests that the essential elements of ashippers association should be determined

in accordance with the definition of a shippers association in domestic commerce under

the now repealed Interstate Commerce Act ICA In particular K Line contends that

the ICA required that shippers associarions be cooperative associations and that a

similar requirement should be implied under the Shipping Act K Lines reliance on the

ICA and case law addressing domestic shippers associations under the ICA however is

plainly misplaced

The Commission has flafly rejected the very azgument K Line advances here In

Status of Shippers Associations Under the 1984 Act 22 SRR 1629 1984 the

Commission noted the fundamental differences between the terms shippers association

as used in the ICA and the Shipping Act The Commission made clear that the definition

and status of shippers associations under the Shipping Act are not controlled by the

treatment of domestic shippers associations under the ICA

Although Congress used a definition of shippers association which is similar to

the description of shipper groups which are exempt from ICC freight forwazder

regulation there is nothing in the statute or its legislative history which indicates
that Congess in any way intended that the ICCs treatment of domestic shipper
groups pursuant to this provision should be controlling on the FMCs treatment of

shippers associations in international ocean transportation

Moreover the 1984 Act and ICA uses of the term shippers association occur in
different contexts and aze clearly intended to serve different purposes The FMC

shippers association provision identifies those groups ofshippers which can enter

into service contracts on behalf of their members and with which common

carriers must negotiate The ICC shippers association provision appears as an

exemption to its freight forwarder regulation so that what might otherwise appear

16
The two FMC cases cited by K Line relate to collateral matters and do not

address the issue ofFASAs status as ashippers association
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to fixnction in the same manner as an ICC freight forwarder would not be subject
to the same regulatory requirements

Status ofShippersAssociations Under the 1984 Act 22SRR1629 1635 1984

Consequently K Lines suggestion thatthe Freight Consolidators case establishes

the analysis applicable to determining whether FASA is ashippers association under the

Shipping Act is without merit The question at issue in Freight Consolidator was

whether the activities of a purported domestic shippers association required it to be

licensed as a freight forwarder under the ICA See Freight Consolidators Cooperative

Inc v US 230 F Supp 692 SDNY1964 The analogous question under the

Shipping Act whether FASA is operating as aNVOCC or ocean forwarder is simply

not present here FASA does not perform the functions of either an NVOCC or an ocean

freight forwazder on behalf of its members and there is no allegation in this proceeding

that FASA is required to be licensed under the Shipping Actl

3 FASA Operates as aLegitimate Nonprofit Membership
Organization Under Delawaze Law

K Line argues that notwithstanding FASAs legal standing as anotforprofit

membership corporation under Delawaze corporation law FASA does not actually

function as a membership organization Specifically K Line contends that FASAs

members are excluded from participation and control of FASA and that FASA is not

govemed according to Delaware law K Lines azguments including its suggestion that

In an event FASAs status as a shiy ppers association does not affect the validity
of the FASA service contracts Whether FASA is called ashippers association or not it
negotiated the rates and other terms in its service contracts on behalf of its member
shippers who actually booked cazgo and paid the freight chazges in the service contracts
Since the membershippers are identified in the service contracts and are themselves
proper parties to a service contract the rates and other terms are valid whether FASA is
deemed a shippers association or an agent acting for disclosed shippers
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the Commission intervene in FASAscoxporate and business affairs lack merit for three

reasons

First the factual predicate for K Lines argument that FASAs members are

excluded from participation and control of FASAs affairs is simply and plainly false

FASAs members are involved in all major decisions of the association and actively

participate in the govemance of FASA FASAs Bylaws were adopted and have been

amended by vote of FASAs members FASA is governed by a Board of Directors

elected by its members most recently in April 2008 FASA members are eligible to

serve and do serve on FASAs Board ofDirectors FASAsmembers also approved the

2004 merger of FASA and NFAA and recently voted to elect Directors and to amend

FASAs Bylawsl

Second K Linessuggestion that the Commission should intervene in the internal

business affairs of FASA presumably to protect the interests of FASAs shipper

members ignores the fact that there are effective remedies under FASAs Bylaws

Delawaze law and in the marketplace should any FASA member believe that its rights

have been compromised FASAs members are free to petition FASAsBoard of

Directors to address any limitations or infringements of the rights of inembers to

participate in the govemance of FASA As K Line itselfpoints out FASAs members

also haue legal remedies under Delaware law if their membership rights are not being

properly served

18
K Lines suggestion that members are denied appropriate access to FASAsbooks

and records is also inaccurate FASA has never refused a proper member request for

access to FASAs books and records
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FASAs members also have a powerfizl practical remedy if they believe that

FASA does not serve their interests they can vote with their feet by resigning as

members ofFASA and joining another shippers association Perhaps the most telling

refutation of K Lines allegations is FASAs success Both FASAs membership and the

volume of cargo shipped under FASA service contracts have continued to grow over the

years FASAs members appear by all accounts to be quite satisfied with FASA its

ability to negotiate fauorable rates with carriers on their behalf and its other services

Indeed FASA members are not clamoring for the Commissions intervention or

protection in this proceeding or otherwise Rather this proceeding which K Line

incongruously seeks to characterize as a noble crusade to protect the rights of FASAs

members was neither commenced nor joined by any FASA member

Third K Lines demand that the Commission regulate the internal affairs of

FASA would require the Commission to abandon its longstanding policy that shippers

associations should generally be allowed to operate with a minimum of governmental

intervention Matter of Petition for Rulemaking on Shippers Associations 22 SRR

1624 1628 1984 The Commissionsdecision not to regulate shippers association is

grounded not only in Congressional intent as expressed in the Shipping Act and its

legislative history but also sound policy See Status of Shippers Associations Under the

1984 Act 22SRR1629 1635 1984 The remedy K Line seeks the Commissions

legal analysis of FASAs compliance with Delaware corporate law its assessment ofthe

value ofFASAs services to its members relative to the dues paid by members and its

determination whether the level ofFASAs reserves are appropriate would constitute a
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far greater antrusion into the internal business affairs of an unregulated association than

the Commission exercises with respect to regulated entities

Moreover if the relief K Line seeks is granted the Commission will have opened

a Pandoras box that will be difficult if not impossable to close Despite K Lines

attempts to depict FASA as an anomaly FASA is in fact a typical shippers association in

most respects Most skrippers associations are organized as nonprofit organizations

most assess per container fees many generate a surplus and many retain a strategic

financial reserve If the Commission should determine to intervene in the internal affairs

of FASA at the behest of a carrier in this proceeding it can reasonably be expected that

similar actions will be brought by carriers or othernonmembers seeking to undermine

punish or create leverage over other shippers associations After all the amount of dues

assessed the level of service provided the level and type of expenses incurred and the

amount of an appropriate financial reserve at any particular time are business judgments

that are always open to challenge or second guessing Accordingly the Commission

should not reverse its longstanding policy of allowing shippers associations to operate

with a minimum of government intervention but instead should find that FASA meets

the requirements of a shippers association under the Shipping Act and disaniss the

Complaint

4 FASAs Tax Exempt Status is Completely
Irrelevant to Its Status as a Shippers Associataon

K Line spends aconsiderable portion ofits azgument section presenting a lengthy

exegesis ofthe law relating to tasexempt organizations under the Internal Revenue Code

IRC followed by an equally lengthy argument that FASA does not qualify for tax

exempt status under the IRC See Motion at2735 Despite the considerable IengCh of
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this arguxnent however K Line never explains how ASAs tax status whether it is a

tax exempt 501c6organization or not under the IRC is relevant to its status as a

shippers association under the Shipping Act K Line cites no legal precedent and

advances no logical rationale far connecting FASAs tax status to its status as ashippers

association under the Shipping Actl9

The Shipping Act requires that a shippers association operate on a nonprofit

basis but it neither requires that a shippers association be taxexempt nor prohibits it

from beingtaxexempt As K Line itself points out anonprofit organization may be a

taxable corporation or it may betaxexempt See K Line Motion at 28 In either event it

is still a nonprofit organization operating on a nonprofit basis for the purposes of the

Shipping Act Accordingly whether FASA qualifies as a taxexempt 501c6

organization or not is completely irrelevant to its status as a shippers association under

the Shipping Act21

19
K Line argues that FASA does not qualify as taxexempt and appears to suggest

that the Commission should make a determination that FASA does not qualify as a tax

exempt organization under the Intemal Revenue Code Putting aside the issue of the

relevance of FASAs taac status under the Shipping Act discussed below K Line does

not explain why the Commission is the appropriate federal agency to make such a

finding

20
The materials submitted an K Lines exhibits specifically the TRS Form 990 for

the American Import Shippers Association make clear that other shippers associations

also enjoytaxexempt status See K Line Motion Exhibit M

21 K Line appears to argue that if FASA were not taxexempt then it would haue to

operate as a cooperative under the IRC and distribute any yearly surplus to its members

to avoid paying taces But K Line cites no authority under the Shipping Act that a

shippers association must operate as a cooperative Similarly K Line cites no authority
that a cooperative must distribute any yearly surplus to its members nor any evidence

that shippers associations that do distribute some part of their surplus to members do not

also retain financial reserves Accordingly even if FASA were not taxexempt nothing
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5 FASA Provides Substantial Benefits to Its Members

K Linescontention that FASA does not provide valuable services to its members

is both incorrect and irrelevant to FASAs status as a shippers association under the

Shipping Act As set forth above and in the affidavit of Sara Mayes FASA provides a

number ofvaluable services to its members First and foremost FASA negotiates service

contracts including general rates shipperspecific rates accessorial charges and terms of

service on behalf of its members A key benefit to FASA members and an important

reason for FASAs success is FASAs policy of not requiring members to make volume

commitments Unlike most other shippers associations FASA assumes the entire risk of

fulfilling service contract minimum volume requirements and undertakes sole

responsibility for dead freight claims resulting from any failure to meet minimum

volumesZZ In addition FASA performs on behalf of its members an audit service for

bills of lading under its service contracts FASA also constantly monitors indushy

developments and provides members with information relating to the industry Customs

requirements trade data and other matters of interest to its members Finally FASA

provides its members access to legal advice on Customs and transportation matters23

K Lines suggestion that FASAsmembership services are insubstantial or not

commensurate with the dues paid by members is belied by FASAs success in

would require it to distribute yeazly surpluses or prohibit it from maintaining financial
reserves

ZZ
As noted above FASA maintains financial reserves inter alia to cover potential

dead freight claims and to demonstrate to carriers that they can rely solely on FASAs

financial responsibility regarding dead freight obligations

23
In any event neither the Shipping Act nor Commission regulations impose any

requirement regarding the type nature or extent of services provided by shippers
associations
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maintaining and increasing its membership Indeed if FASAs services were so paltry

or its dues so unreasonable one would expect FASAs members to leave FASA in

droves That has not occurred To the contrary FASAs members appear to be quite

satisfied with FASAs performance The only party complaining about FASA services in

this proceeding K Line is not aFASA memberZ4

B The Dues Clause in Service Contract No 15ll5 Does Not

Violate The ShinninQ Act or Anv CommissionReulations

1 The Shipping Act Does Not Prohibit K Line From Agreeing
in a Service Contract to Collect Membership Dues on Behalf

of a Shiuners Association

The dues clause found in the FASAKLine service contract No 11515 obligates

K Line to collect member dues and remit those dues to FASA As described more fully

above the dues clause was designed to streamline the collection of inember dues and to

reduce an administrative burden on members FASAsmembers overwhelzningly fauor

the inclusion o a dues clause in FASAs service contracts where possible and prefer to

work with carriers that agree to such aclause As aresult most ofFA5Ascarriers have

agreed to a dues clause and routinely collect and remit FASA dues on behalf of

members

z4
K Lines purported concerns about the welfare ofFASAsmembers are more than

a little disingenuous K Line argues that FASA acts on behalf of its members and

conducts its operations without sufficient control by FASAsmembers an argument that

is inconsistent with the facts But K Line never explains who elected K Line to

commence and pursue this proceeding purportedly on behalf of FASAs members K

Line has no legitimate interest in FASAs intemal affairs nor does it haue standing or

authority to speak on behalf of FASAs members To the extent that K Line truly
believed that FASA is not a bona fide shippers association or that the service contract

provisions aze invalid it could have easily brought its concerns to the Bureau of

Enforcement and spared itself the considerable expense of prosecuting this action The

fact that K Line has instead undertaken the substantial cost of proceeding by complaint
speaks volumes about K Lines true purposes in bringing this proceeding
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K Line initially resisted agreeing to the dues clause arguing that it should not

have to shoulder an administrative burden that is the responsibility ofFASAs members

However when K Line learned that other carriers had agreed to asimilar clause and that

FASAs members preferred dealing with carriers that had done so K Line voluntarily

agreed to the dues clause and executed service contract No 11515 with the dues clause

included K Line never raised any legal questions with FASA regarding the dues clause

until it became embroiled in the dispute overback solicitation issues

K Line now asserts that the dues clause in FASAlK Line service contact No

11515 violates the Shipping Act Curiously however K Line neglects to identify any

provision of the Shipping Act or Commission regulations that the dues clause is alleged

to violate Indeed as it does repeatediy in its argument K Lines position appears to rest

more heavily on pejorative characterization and questionable factual assertions rather

than legal analysis Thus K Line seeks to transform the dues clause into the presumably

more sinister sounding royalty clause a characterization that is not particularly

helpful in explaining the basis for K Lines assertion that the dues clause violates the

Shipping Act

The closest K Line comes to describing a violation of the Shipping Act is its

assertion that the dues payments it made to FASA are illegal rebates because they do not

appear in the service contract or any tariff IC Line Motion at 36 While that argument

might require serious consideration if the factual premise underlying it were true the

remarkable assertion that the dues payxnents are not identified in the service contract is

plainly false The service contract at issue cleazly provides for the collection and
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payment of inember dues Yhe applicable amounts and the conditions for payment
25

Indeed the dues clause is attached to K Lines Complaint Accordingly since an illegal

rebate is a nontariff or nonservice contract payment and since these payments are

required by the service contract the payments cannot be unlawful See egWestern

Overseas Trade Development Corp v ANERA 26 SRR1066 1993

2 FASA Sought and Obtained Informal Advice From

the Commission StaffThat the Dues Clause Does Not

Violate The ShippinQ Act

The conclusion that there is nothing in the Shipping Act or the Commissions

regulations that prohibits the inclusion of a dues clause in service contracts is supported

by the informal advice FASA sought and received from the Commission staff See

Mayes Decl at 23 In 2Q06 FASAs counsel contacted the Commission staff to ask

whether there were any regulatory prohibitions to the inclusion of service contract

language providing that the carrier collect and pay over dues from members of a

shippers association FASAscounsel spoke to members ofthe Commission staff who

indicated that there was no regulatory impediment to such a contractual provision FASA

respectfully submits that the advice it received from the Commissionsstaff was clearly

correct

ZS
K Lines assertion that the dues it remitted to FASA were paid out ofK Lines

own funds is also both faclually and legally flawed K Line had a contractual duty to

collect dues from members and remit those dues to FASA K Line did in fact collect

dues from FASA members Although K Line may have had possession of the dues they
clearly were not K Lines funds Whether the dues collected by K Line belonged to

FASAs members or FASA while they were in K Lines possession one thing is very

clear they did not belong to K Line
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C The Most Favored Shipper Clause in Service

Contracts Nos 14042 14682 and 15115 Do Not Violate

The Shipning Act or Anv Commission ReQUlations

K Line challenges the MFS No Back Solicitation clause that it negotiated and

agreed to in numerous agreements and amendments over the course of many years as

anticompetitive vague and tantamount to an agreement to refuse to deal

As a preliminary matter rather than address the contractual provision in a

straightforward manner as it appears an the service contracts K Line again seeks to set up

a straw man that it can more easily attack In this case K Line redefines the MFS No

Back Solicitation clause to be a very sinister and anticompetitive sounding Exclusive

Dealing Clause a clause that appeazs nowhere in the service contracts at issue The

MFS No Back Solicitation clause as it actuaily appears in the service contracts

between FASA and K Line is neither vague nor anticompetitive nor does it violate the

Shipping Act or Commission regulations

The MFS No Back Solicitation clause has rivo components First it provides

that K Line wiil not back solicit FASAs members a requirement that K Line

voluntarily accepted and which K Line acknowledges is reasonable Indeed K Line

states that it has a company policy not to back solicit members of shippers associations

independent of the requirements of the MFS No Back Solicitation clause See K Line

Motion at 14 There is nothing in the Shipping Act that prohibits ashippers association

and carrier from reaching an agreement that the carrier will not backsolicit the

associationsmembers

The second component of the MFS No Back Solicitation clause is the most

favored shipper element This part of the MFS No Back Solicitation does not
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necessarily prevent K Line from entering into separate servace contracts with FASA

members but it does require K Line to advise FASA that it is doing so and to reach a

mutual agreement with FASA regarding FASAs most favored shipper status The

obvious purpose of this requirement is to prevent an unscrupulous carrier from cherry

picking some FASA members by offering them lower rates to the disadvantage of the

remaining members of FASA who are providing higher volumes

Contrary to K Lines suggestion the MFS No Back Solicitation clause is not an

exclusive dealing arrangement and it does not require carrier to refuse to deal with

shippers K Line is free to enter into separate service contracts with FASA members but

it cannot do so by back soliciting Moreover ifK Line offers lower rates to some FASA

members it must offer lower rates to all FASA members consistent with FASAs most

favored shipper status or make some other mutually agreeable arrangement with FASA

That K Line does not wish to do so and refused to do so when it negotiated a separate

service contract with Bag Bazaar does not make the MFS No Back Solicitation clause

anticompetitive 26

D K Line is Not Entitled to Reparations

K Line seeks to recover as reparations approximately 25000 in dues it coilected

from FASA members and paid over to FASA in 2007 pursuant to the dues clause in

service contractNo ll515 K Line bases its request far reparations on its claim that the

dues clause is illegal As discussed more fully above the dues clause is not illegal since

there is nothing in the Shipping Act or Commission regulations that prohibits a carrier

Z6
In any event the proper venue for antitrust claims under the Sherman Act is the

Depariment of Justice which apparently has already rejected K Lines overtures on this

issue
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from agree9ng to collect and remit member dues Accordingly K Line is not entitled to

reparations in the form ofdues it collected and paid to FASA

However K Lines request for reparations must be rejected for another

compelling reason K Line has sufered no loss as a result of the dues clause but is

instead seeking to recover a windfall in the form ofreparations The funds K Line seeks

to recover dues payments it collected from FASA members do not belong to K Line

and never did The funds collected by K Line were dues payments owed by FASAs

members to FASA under the FASA membership agreement K Line never had any

entitlement to those funds it merely held them in trust on behalf of FASA and its

members If the dues clause were found to be invalid both K Lines collection of the

dues and its remittance ofthe dues to FASA would be affected Thus any funds claimed

by K Line would instead belong to FASAs members who in turn would be contractually

obligated to pay over those funds back to FASA to satisfy their dues obligationsZ

V CONCLUSION

For all of the foregoing reasons Respondents FASA and Gemini respectfully

contend that the Commission dismiss the Complaint issue an arder denying K Lines

Motion for Disposative ruling issue an order determining that FASA and Gemini have

not violated The Shipping Act order sanctions against K Line and terminate this

proceeding

27
K Line undoubtedly understands that it is not entitled to keep for itself

membership dues it collected from FASA members K Lines claim far reparations
appears to be driven primarily by its desire to be able to collect attorneys fees if it can

prevail on this issue
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i vi

Edward D Greenberg
David K Monroe
GALLAND KHARASCH GREENBERG

FELLMAN SWTRSKY PC

1054 ThirtyFirst Street NW

Washington DC 20007

Telephone 2023425200

Facsimile 2023425219
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ATTACHMENT A



FEDERAL MARITIME COMMISSION
WASHINGTON DC

DOCKET NO 0710

KAWASAHI HISEN KAISHA LTDKLINE
v

FASHION ACCESSORIES SHIPPERS ASSOCIATION INC
AND GEMINI SHIPPERS ASSOCIATION INC

DECLARATION OF SARA MAYES IN SUPPORT OF

RESPONDENTS FASHION ACCESSORIES SHIPPERS ASSOCIATION INCS

AND GEMINI SHIPPERS ASSOCIATION INCS

REPLY TO MOTION FORDISPOSITIVE RULING
ANDMOTION TO DISMISS ANDOR FORDISPOSITIVE RULING

I SARA MAYES do hereby declaze and state as follows

1 I am President of Fashion Accessories Shippers Association FASA

and I am also a member of the Boazd ofDirectors ofFASA

2 I have been President of FASA since 1989 I submit this affidavit in

support ofFASAsMotion to Dismiss andor for Dispositive Ruling and in opposition to

K LinesMotion for Dispositive Ruling in this proceeding

FASAs Coxporate Backeaound

3 FASA is the corporate successor to the National Fashion Accessories

Association NFAA a trade association that served manufacturers in the fashion

accessory industry for more than 100 years FASA was incorporated in November 1986

as a nonstock notforprofit coxporation under Delawaze law for the purpose of

operating as a shippers association under the Shipping Act primarily for members of

NFAA A true and correct copy of FASAs Certificate of Incorporation is attached as

Exhibit A In 1990 FASAs Certificate of Incorporation was amended to expand the

purposes of the organization to perform a broader variety of functions as a trade



association and shippers association A true and correct copy of FASAs amended

Certificate of Incorporation is attached as Exhibit B FASA expanded its services when

manufacturing of fashion accessories moved offshore and the interests of NFAA and

FASA members transitioned from manufacturing to import activities

4 In 2004 FASA merged with NFAA After the merger FASA continued

to operate pursuant to its amended Certificate of Incorporation as both a trade association

and a shippers association for its members FASA has no shareholders it is operated by

and for the benefit of its members pursuant to its Bylaws

5 FASAs Bylaws were originally adopted on July 14 1987 In conjunction

with its merger with NFAA FASAs members approved amended and restated Bylaws

on May 24 2004 which approved the use of the trade names Gemini Shippers Group and

Gemini Shippers Association On April 16 2008 FASAs members approved additional

amendments to the Bylaws A true and correct copy of FASAs current Bylaws as

restated and amended is attached as Exhibit C

6 FASAs current Bylaws provide for the election of a five person Board of

Directors four of whom are elected by vote of the members with the fifth Director

elected by the other four Directors Exhibit CArticle VII Section 1 Each FASA

member has one vote ExhibitCArticle III Section 4 Principals of current members

of FASA past presidents of FASA or NFAA and current active directors or officers of

FASA ar NFAA are eligible to serve on the FASA Board ofDirectors ExhibitCArticle

VII Section 1 FASAs Board of Directors was elected in 2004 in connection with the

merger with NFAA and again in April 2008 Directors currently serve fiveyear terms

2



ExhibitCArticle VII Section 1 The officers of FASA are elected by the Board of

Directors from among its members ExhibitCArticle IX Section 1

7 FASAs Bylaws may be amended by a twothirds vote of the members

upon a recommendation by the Board of Directors Exhibit CArticle XI FASAs

Bylaws provide for an annual meeting ExhibitCArticle IV Section 1 Approximately

60 members attended the last annual meeting held in Apri12008

FASAsMembership Agreement

8 All FASA members enter into membership and confidentiality agreements

with FASA True and conect copies of the FASA membership confidentiality

agreements are attached as Exhibit D Members agree to pay dues on a per container

basis unless arrangements have been made for the carrier to collect and pay the dues on

the members behalf Unlike most shippers associations FASA members are not

required to agree to a volume commitment and aze not subject to a dead freight

obligation Members are not restricted from entering into independent service contracts

with carriers and many of FASAsmembers book cargo under other service contracts in

addition to FASAs service contracts

FASAsUse ofthe Trade Name Gemini

9 In 2004 following the merger of FASA with NFAA FASA began using

the trade names Gemini Shippers Group and Gemini Shippers Association to emphasize

FASAs dual role as trade association and shippers association FASA informed its

carriers including K Line that Gemini was a trade name for FASA and that FASA was

the real party in interest to service contracts entered in the name of Gemini Gemini

Shippers Association Inc which has been named as a Respondent in this proceeding

3



is anonoperating corporation affiliated with FASA but has no role regarding the service

contracts at issue

Negotiation of Service Contracts on Behalf of Members

10 FASA negotiates up to 20 global service contracts per year on behalf of its

members A true and correct copy of a FASAmember circular entitled Why Join

Gemini is attached as Exhibit E The expiration dates ofFASAs service contracts are

usually staggered to optimize the availability and flexibility of rates to FASAsmembers

FASA negotiates both general rates applicable to all FASA members and shipper specific

bu11eY rates on behalf of individual members In addition FASA negotiates

accessorial charges surcharges terms of service and other contractual terms for each

service contract FASAs broad and deep experience in negotiating with carriers its

ability to make substantial volume commitments and its extensive knowledge of the

marketplace for ocean transportation enable FASA to obtain favorable rates and other

concessions for its members

11 FASA typically undertakes the negotiation of all general and bullet rates

and terms of service on behalf of its shippers but FASA does allow some members to

participate in the negotiation process andor to deal directly with FASA carriers

generally with the assistance of FASA FASA reviews all rates and terms of service

negotiated by members and renegotiates rates that are not competitive FASAs service

contracts are constantly being amended to add new rates routes and terms of service to

meet the needs ofFASAsmembers

12 FASAs service contracts include a minimum quantity commitment that

FASA must meet to receive the prefened rates in its service contracts FASAs service

4



contracts also include dead freight provisions obligating FASA to pay a per container

penalty for any shortfall in the volume shipped under the service contract FASA and

not its members is responsible for dead freight claims Dead freight penalties are usually

250 per FEU FASA typically commits to more than 50000 TEU per year

Consequently FASA assuxnes substantial dead freight obligations potentially totaling

millions of dollars

Other Membership Services

13 FASA provides a variety of services to its members in addition to the

negotiation of service contract rates For example FASA audits the accuracy ofthe rates

for bills of lading under each of its service contracts FASA also monitors industry

developments and provides members with information relating to the industry Customs

requirements trade data and other matters of interest to its members A true and correct

copy of a FASA newsletter is attached as Exhibit F FASAs passwordprotected website

and database offers customized service for each member FASA provides detailed

tracking and tracing by container number or bill of lading number for freight shipped

under FASAs service contracts FASA also provides its members access to legal advice

on Customs and transportation matters

Collection of Dues

14 FASA currently assesses membership dues on a per container basis for

cargo shipped under FASAs service contracts although FASA or its predecessors have

previously assessed dues based upon members gross revenue Members pay their dues

directly to FASA on a monthly basis based on the actual volume shipped under FASAs

service contracts Several years ago FASA began negotiating anangements with carriers

5



under which the camers agreed to collect dues from FASAs members and pay them to

FASA FASAs members overwhelmingly prefer these arrangements because it reduces

the members administrative burden As a result FASA has negotiated such dues

collection clauses with the majority of its carriers For service contracts without such a

dues collection clause FASA members continue to pay their dues directly to FASA

Unlike many shippers associations FASA does not assess initiation or yearly

membership dues

FASAsFinancial Reserves

15 FASA maintains a financial reserve currently totaling about 77million

Approximately 2 million constitutes financial reserves acquired in connection with the

merger with NFAA in 2004 the remaining amount constitutes surpluses and accumulated

interest over FASAs20 yeazs ofoperation FASA maintains a financial reserve for a

number of strategic and operational purposes including as a reserve against dead freight

claims On an annual basis FASA assumes potential dead freight liabilities in excess of

10 million FASA insists that carriers agree to hold only FASA and not its members

responsible for dead freight obligations As a result FASA must maintain financial

reserves sufficient to assure carriers that FASA is financially responsible and capable of

meeting its potential dead freight obligations FASAs reserve is also maintained for

future investments in infrastructure additional member services and possible strategic

acquisitions In addition FASAs reserve fund serves as a buffer against shortfalls in

revenue due to adverse economic conditions or unanticipated increases in expenses

including costly litigation such as this proceeding

6



FASAsTax Status

16 FASA is a taxexempt nonprofit organization pursuant to Section

501c6of the Intemal Revenue Code and a determination of the Internal Revenue

Service IRS in September 1994 FASA files IRS Form 990 Return of Organization

Exempt From Income Tax on an annual basis FASAsmost recent Form 990 was filed

for calendar year 2007 FASAs Form 990 filings are publiclyavailable from the IRS

Member Requests for Information

17 FASA members are entitled to review the books and records of FASA

subject to certain limitations under Delaware law Such requests must be in writing must

state a proper purpose for the review of financial data and must confirm that the

confidentiality of the information will be maintained Allmember requests for review of

financial records are referred to FASAs counsel to ensure compliance with these

requirements FASA has never refused a proper request from a member for review of

books and records

Negotiation of theFASAKLine Service Contracts

18 FASA negotiated and entered into annual service contracts with K Line

from approximately 1999 until 2007 The last three service contracts with K Line

covered the periods 20042005No 14042 20052006 No 14683 and 20062007No

15115 FASA negotiated the terms of its service contracts with K Line primarily

through TY Cheng Tom Aldridge and Pamela Donovan all employed by K Line

America Inc the US agent for K Line K Line provided the format and boilerplate

language for FASAsservice contracts with K Line All negotiations were based on K

7



Lines form service contract FASA typically negotiated with K Line about particular

contract terms as well as rates surcharges and terms ofservice

19 The negotiation of service contracts with K Line usually took place over a

period of several weeks and involved numerous communications between FASA K Line

and FASAs members by telephone email exchanges and facetoface meetings K Line

prepared the initial draft of each of the service contracts and revised drafts were

circulated between FASA and K Line as changes were made The format of service

contracts including the smallsize typeface used were dictated by K Line When

negotiations of a service contract with K Line were finalized FASA signed the

agreement and forwarded it to K line for signature and filing with the Federal Maritime

Commission FASAs service contracts with K Line were amended on numerous

occasions during the terms of the contracts to revise or add rates or to address other

matters

The MFS No Back Soliciting Clause in the FASAKLine Service Contracts

20 During the negotiations for the first service contract between FASA and K

Line FASA requestedaMost Faored Shipper clause to ensure that FASA and its

members would receive the most favorable rates available from K line consistent with

FASAs volume commitment and to discourage K Line from back soliciting some FASA

members with lower rates to the detriment ofFASAs other members K Line rejected

FASAs proposed MFS Clause claiming that it would be difficult for FASA to enforce

an MFS obligation since any independent K Line service contracts with FASA members

would be confidential Ultimately however K Line did agree to a revised MFS No

Back Soliciting clause that provided

8



Contracttocontract MFS No Back Soliciting During the term of this Service

Contract the Carrier shall not enter into an individual service contract or time

volume arrangement with any Member ofthe Association or any former Member
except upon notice to the Association and subject to mutual agreement between

carrier and the Association

True and correct copies ofemail correspondence relating to the negotiation ofthe MFS

No Back Soliciting clause are attached as Exhibit G

21 The language of the MFS No Back Soliciting clause was negotiated with

TY Cheng of K Line This MFS No Back Soliciting clause was included in every

subsequent service contract and every amendment between FASA and K Line including

Service Contracts Nos 14042 14682 and 11515 and the amendments to those service

contracts K Line executed and filed contracts and amendments containing the MFS

No Back Soliciting clause many times

The Dues Collection Clause in FASAKLine Service Contract No 11515

22 In the last service contract entered into by FASA and K Line No 11515

K Line agreed for the first time to a dues collection clause that obligated K Line to collect

member dues and remit them to FASA The dues collection clause provides in pertinent

part

GEMINI ASSOCIATION DUES
Carrier agrees to collect from the Member Shipper and forward to the Contract

Party Association the following Gemini Association Dues payable on a monthly
basis for cargo transported by Carrier under this Contract for which the freight
and related charges have been paid in full by Member Shipper

23 In 2006 FASAs general outside counsel contacted the Commission staff

to confirm that the dues collection clause was acceptable under The Shipping Act FASA

was informed by two members of the Commission staff Bryant Van Brackle and

Mamie Black that the dues clause did not raise any regulatory issues

9



24 The dues collection clause was included in Service Contract No 11515

and in every one of its amendments K Line routinely collected dues from FASA

members and paid those dues to FASA without reservation until a dispute arose between

K Line and FASA about arbitration K Line then attempted to withhold the dues K Line

had already collected from FASA members Prior to the dispute K Line never raised any

questions about the legality of the dues clause During the dispute over K Lines

withholding of inembers dues K Line never offered to return the dues it had collected to

FASAsmembers After FASA demanded arbitration on the issue however K Line did

pay the disputed dues to FASA

Booking Careo and Freight Payment Under the FASAKLine Service Contract

25 FASA does not book cargo or make freight payments on behalf of its

members Members handle all the arrangements necessary to ship cazgo under service

contracts negotiated by FASA

26 FASA has grown in the last five years both in the size of its membership

and the volume ofcargo shipped under FASA service contracts

The Disnute Over the MFS No Back Solicitine Clause

27 In 2004 K Line entered into a separate service contract with Ann Taylor

then a current FASA member relating to cargo already covered by FASAs service

contract with K Line FASA objected to K Lines actions based upon the MFS No

Back Soliciting clause and the fact that Ann Taylor was still a current member of FASA

Although the dispute was amicably resolved FASA specifically discussed the language

and applicability of the MFS No Back Soliciting clause in the service contract with

Tom Aldridge of K Line Following the dispute and the express discussion ofthe MFS

10



No Back 5oliciting clause K Line entered into two additional service contracts with

FASA as well as nuxnerous amendments each containing the same MFS No Back

Soliciting clause discussed during the dispute over Ann Taylor

28 In 2006 K Line again entered into a separate service contract with a

FASA member for cargo covered by the FASA service contract This time the member

was Bag Bazaar Because ofthe prior dispute K Line was well aware of the MFS No

Back Soliciting clause Nonetheless K Line entered into a separate service contract with

Bag Bazaar for volume covered by FASAsservice contract FASA both questioned

the apparent back solicitation of aFASA member and asked that K Line reduce the rates

for FASAs other members to match the lower rates given to Bag Bazaaz In doing so

FASA pointed out that FASA had committed to a substantially higher volume than Bag

Bazaar could pledge and that FASAs members were accordingly entitled to lower rates

under the MFS No Back Soliciting clause K Line refused to adjust the rates of

FASAs other members K Line also entered into a third separate service contract

relating to cargo covered by the FASA service contract this time with Samsonite

29 Back solicitation by a carrier is a substantial issue for FASA and its

members because carriers like K Line received lists identifying FASAsmembers If a

carrier uses its access to FASAsmembexs to poach some members by oFfering special

deals or otherwise then the remaining members are placed at an unfair disadvantage the

ability ofFASA to leverage the combined voluxne of its members is compromised and

FASAsrisk of deadfreight claims due to the loss ofthe poached volume is increased

11



K LinesLeQal Actions Against FASA

30 As a result of the third incident of apparent back solicitation by K Line

FASA demanded arbitration under the arbitration clause in the FASAKLine service

contracts However rather than submitting the dispute to arbitration as required by the

relevant service contracts K Line filed a complaint against FASA with the Department of

Justice went to federal court in New York in an attempt to enjoin the arbitration and

when the court ordered that the arbitration proceed sought a stay from the arbitratar K

Line filed its Complaint in this proceeding 11 months after FASA commenced the

azbitration

IDO HEREBY DECLARE under the penalties of perjury that the foregoing is
true and correct to the best of my personal Irnowledge and belief

o
DA E SARA M YES
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2ie rstState

I HARRIET SMIT9 WINDSOR SECRETARY OF STATE OF TAE STATE OF

DELAWARE DO AEREBY CERTIFY FASBION ACCESSORIES SAIPPERS

ASSOCIATION INC IS DULY INCORPORATED lVDER TAE LAWS OF TAE

STATE OF DELANARE AND IS IN GOOD STANDING AND RAS A LEGAL

CORPORATE EXISTENCE SO FAR AS TAE RECORDS OF TSIS OFFICE SSOW

AS OF TAE TAIRTZETS DAY OF JDLY AD 2008

AND I DO AEREBY FURTHER CSRTIFY TBAT THE SAID FASSION

SRIPPERS ASSOCIATION INC WAS INCORPORATED ON TAE

TSIRD DAY OF NOVEIERAD I986

AND IDO AEREBY FURT9ER CERTIFY THAT THE FRANC9ISE TAXES

AAVE BEEN PAID TO DATE

AND I DO AEREBY FURTAER CERTIFY TAAT THE ANNUAL REPORTS 6AVE

BEEN FILED TO DATE

2106233 8300

OB0829676

You may veriPy this certificate onizne

atcazpdelnwnzegovauthverahtml

2ixy
Harciet Smith Windwr Secretary of State

AIITfNTICATION 6760557

DATE 073008
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FASHION ACCESSORIES SHIPPERS ASSOCIATION INC

The undersigned a natural person foz the purpose
of organizing a corporat3on not for profit and vithout au

thoriky to issue capital stock under the provisions and sub
ject to the reqyisuenta of the laws of the State af Delaware
particularly Chapter 1 Title B of the Delaware Code and the
acts amendatoxy thereof and supplemental thereto and known
identified and referred to as the General Corporation Law
of the State of Delaware hereby certifies that

FIRST The name of the cozporation hezeinafter
called thecarporation is

FASHION ACCESSORZES SHIPPERS ASSOCIATION INC

n

i

tt
y

SECOND The address including street number city
and countyhe registered office of the corporation in the
State oE Delaware is 229 South State Street City of orer
County of Kent Delaware 19901 and the narieof the reqistered
agent of the corporation in the State of Delawaze at such ad
dress is The PreaticeHall Corporatioa System Inc

THIRll T1e natuYe of the puYposes to be conducted

by the corporation is as follws

To operate as a shippers association within
the meaning o 46 JSC 1702 24 consolidating or

distributinq freight on a nonprofit basis for
shipper members so as to secure for shipments
cazload ruckload or other volume rates or to
enter into service eontracts uitb respect thereto

The corpozntion shall have ihe authority to exercise
all of the powers conferred upon corporations organized not for
profit and withoat authority to issue capital stock under the

provisions of the General Cozporation Laa of the State of Dela
ware provided that the exezcise of any auch powers shall be

in furtherance of any one or more of the aforesaid purposes of
the corporation

FOURTH The corporation is not to have authority to
issue capiaZsEock
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1
FIFTH The name and the mniling address of the

incorporatoz are as follws

VAME MAILING ADDRESS

J A Kent 229 South State Stzeet Dover Delaware 19901

SIXTH The duzation of the carporation is tc be

perpetuai

SEVENTH The persona2 liability of the direciors of
Lhe corpora oa is hereby eliminated to the fullest extent per
mitted by paragraph 7 of subsection b of Section 102 of the
General Corporation Law of the State of nelaware as the same

may be amended and supplemented

EIGHTH Fox the management of the business and for
the conducLeaffairs of the corporation and for the cre

ation definition limitation and regulation of the power of
the corporation and of its qoverning body and ttie member or

members thereof as the case may be it is hereby provided

1 After the original or other ByrLaws oY the

corporation have been adopted amended or repealed
as the case may be Dy the incorporator the power
to adopt amend or repeal the ByIaws of the cor

poration may be exercised by the Board of Directors
of the corporation

2 Tbe activities and affaizs of the corpora
tion shall be managed by or under the directozs of
its governing body vhich in this certificate of

incorporation is referred to as a Soard of Airec
tors although said Board may consist of only one

member and although the member or members of said
qoverning body may bt designated as a trustee or

trustees a manager or managers a governor oz gov
ernors or otheniseunder any Qrovisions of the

BYLaws

3 The number of directors constitutin9 the
initial whole Board of irectors shall be the

number fixed in the oziginal or initial Byaws
Thereafter the numbPr of directors constitutinq
the whole Board aball be fixed from time to time
in the manner prescribed in the ByLaws The

phrase vho2e Board shall be deemed to mean the

total nwoGez of direetors vhich the corporation
xould have if there were no vacancy ox vacancies

2
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4 A director shall have such gualifications
as may be prescribed in the Byiaws The initial
Board of Directors shaLl be elected by the incor
porator Thereafter each successive Board of
Directors ahall be elected by the members of the
corporation provided that in the interim kae
tween arufual or special eleations by such mem

bers the directors in office though less thsn
a quorum may fi11 any newly created directorship
and any vacancy including a vacancy which results
from the remwal of any director or directors by
such members but vhich is unfilled by such mem
bers

5 Except as may otherwise be provided under
the provisions of Lhe General Corporation Law ui
the State of Delaware any or all of tke directors
may be removed for or vithout canse by ction of a

majority of the members

6 Any person who is or was a director offi
cer agent or employee of the corporation or is or

was serving at the zequest of the corporation as
a director officer agent or employee of another
corporation trust or enterprise shall be entitled
to be indemnified by the corporation upon the same

texms under the same conditions and to the same
extent as though he were a present or past direc
tor officer agent or employee of a corporakion
of any type oz kit organized under the General

Corporation Laa of the State of Delaware provi
ded ihthis conduct or action was in turterance
of or in connection xith the exempt purposes o
the corporation

7 The corporation shall have one class of
members Each member shall e entitled to vote
in the election of directors of the corporation
to vote for the adoption amendment or repeal
of the ByLaas pursuant to the pzovisions of this
certificate of incorporation and the provisiorss of
the General Corporation Law of the SLate of Delaware
and to vote in such other proceedings as the Gen
eral Coporation Law of the State of Delaware
shall cortfer votinq paver on members entitled to

vote in the election of directors of the corpora
tion A member shall be entitled te one vote in
all proceedings in whicha member fs entitled as

3
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of right to vote under any of the provisions of
the General CorporationIaw of the State of Dela
ware and in all proceedings in vhzch a member is
entitled io vote under any provisians of this
certificate of incorporation and of the ByLaws
Except as may be othezwise prw3ded Dy the Gen
eral Corporation Law of the Staeof Delaware
a majority of the menbers or the sole member
if thexe be only one shall constitute a quorum
at any meeting of inescbers and except in the
election of directors a majority of the votes

F cast a quozva being present shall be the act
of said member oz maobezs in the eleation of
directors at which oting need not be by 6allot
a plura2ity of the votes cast sha11 elect The

ByLaws shall provide for the conditions of inem

bezship in the corporation

8 Meetings of the members shall be held
at such place vithin or without the State of Del
aware as may be designated by or in the manner

provided in the Byiavs Except as the General
Corporation Law of the State of Delaware or as

this certificate of incorporatioa may otAPrwise
prov3de the ByLaws of the corporation shall
or may provide as the case may be for the
record date time call lapse oz perid of
time after notice actua2 or consLructive notice
of ineetings of saidmnbers of or actual or con

structive waiver of notice thereof the authority
t0 vote consent or dissent in person or by proxy
representation and the duration of any proxy and

the conduct of ineetings including provisions for
the adjournroent thereof

ttINTH From time to time and in furtheraneof the

purposes forwkich the cozporation Ss being organized any of
the provisions of this certificate of incorporation may be

amended altered or repealed and other provisions autho
rized by the laws of the State of Delawaeat the time in force
may be added or inserted in the manner and at the time rescr3bed
by said laws and all zights at any time conferred upon the roem

bers of the corporation hy this certificate of incorporation are

qranted subject to the provisions of this Article NINTH

Signed on September 26 1986

tii
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eCaZvare PAGE

2re rstState

ItIARRIET SMITA WINDSOR SECRETARY OF STATE OF TRE STATE OF

DELAWARE DO AEREBY CERTIFY THE ATTACAED ARE TRUE AND CORRECT

COPIES OF ALL DOCQMENTS ON FILE OF FASRION ACCESSORIES SAIPPERS

ASSOCIATION INC AS RECEIVED AND FILED IN THIS OFFICE

TFlE FOLLOWING DOCUlNTS FIAVE BEEN CERTIFIED

CERTIFICATE OF INCORPORATION FILED TAE TSIRD DAY OF

NOVEMBER AD I986 AT 9 OCLOCK AM

OF AMENDMENT FILED T9E TWENTYTRZRD DAY OF MAY

AD 1990 AT 9 OCLOCFC AM

OF MERGER FILED THE TWENTYNINTR DAY OF APRIL

AD 2004 AT 1257OCLOCS PM

AND I DO REREBY FQRTSER CERTIFY THAT TAE AFORESAID

ARE TAE ONLY CERTIFICATES ON RECORD OF TAE

AFORESAID CORPORATION FASEION ACCESSORIES SAIPPERS

ASSOCIATION INC

2206233 8100A

080829676

You may veriPy thia certiPiCate ontine
atcorpdelnwaregovnuthvesahbnl

4GnntJAndbr
Harciet 5miUWindsor Secretary of State

AUTABNTICATION 6760558

DATE 073008



STATE OF DELAWARE

SECRETARY OF STATE

DIVISION OF CORPORATIONS

FILED 0900 AM Ob231990
750143054 2106233

75035
CERTIFICATE OF AMENDMENT

OF

CERTIFICATE OF INCORPORATION

FASHION ACCESSORIES SHIPPERS ASSOCATION INC

it is hereby certified that

FIRST The name of the corporation hereinafter called the

corporation is

FASHION ACCESSORIES SHZPPERS ASSOCIATIOId INC

S Co The certification of incorporation of the

corporation was filed on November 3 1986

TH IRD Article THIRD of the certificate of incorporation is

hereby amended to read as follows

THIRD The nature of the purposes to be conducted

by the corporation is as follows

To advance and promote the general welfare of

shippers of fashion accessories and the members of

the corporation

To foster and promote a high standard of business
ethics among shippers of Pashion accessories

To provide a forum for the exchange of ideas and

useful technical information concerning problems
improvements and developments in the transportation
of fashion accessories

To collect distribute and make available
information and economic data pertaininq to the

shipment and transportation of Pashion accessories

To promote activities relatinq to technical research
and development in the transportation of fashion
accessories

To assist legislativa and governmental bodies and

agencies and to present the vfews of its members to

such entities concerning matters affecting the

welfare and interests of fashion accessories

ix
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To aeL as a shippers association as defined in
SaCtioq 3 of Eh1 Shippitltj ACt O 1984 6 USC
Saction i7o224 on anotforprotit barla aad to
engag 1n other actLvities on u notlorprolit basis
ss a shippers assoaiation aith reapact to the
intornatioaal and domestic transportation o lashion
accasaorios

Tha corporatioa shall havo the author3ty to exercise
all o th povers conferrad upon corporations
orqanizad notforpxotit andsithout nuthority to
isaae capital atoak undr tho proviaions o tho
ganaral corporatior Iaw af tho SCate of Dalawara
provided that the oxaraisa o any such powera ahall
ba n furtAeranca ot a one or aoms oi ths
alorasaid purposes o the corporstlon and fnrthsr
pravided tdat no part of tho asts or earntngs ot
ths corporation shall inure to the banati ot its
memhers directors ar oftfcers excapt Lhat the
corporations shall b anthorizad and empotverad to
pay reasonable coapensation or serviaQS rendered

F99TH The foreqoinq amendmart oi tAe cert3ficate ot
inaorporation o the ccrporation was authorias8 by th unanfaous
vote o a12 0 the members of tht aorporaLion entitled to vot
on tha said amendment o the cartiiicat af incorporation

IN wMNESS WHERFQF the undersigned have subscribed Lhis
axwesrt on to 1990 asddo horsby affira undar
peaaltias oiprjury that ths mtatearents cotained harain have
boen exnmined by us and are tru and corret

ry r
v f
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eFt t

Q
PYSQnt

SA lYs

5fiifGi
ALYiM StICt3t

1FTil tTi
alw

y



EXHIBIT C



FSrstAdopted July 14 1987

As Amended and Restated May 24 2004

And Amended Apri116 2008

BYLAWS
OF

FASHION ACCESSORIES SHIPPERS ASSOCIATION INC

ARTICLE I

ASSOCLATION

SECTION 1 A The Association is anotforprofit corporation organized and

existing under DelawareNonStock Corporation Law

B The Association is a shippers association under Section

170224 ofthe Shipping Act of1984 46USC 1702 24

SECTION 2 The name ofthis Association shall be FASHION ACCESSORIES

SFiIPPERS ASSOCIATION INC herein Associafion The Association or any ofits councils

may also operate under the assumed names ofGemini Shippers Group andor Gemini Shippers

Association

SECTION 3 The Association shall have aseal

SECTION 4 The Association may by a threefifths35 vote ofthe Directors

present at a special meeting called for such purpose on ten 10 days notice change its name

ARTICLE II

PURPOSES

SECTION 1 The following aze the purposes for which this Associationhas been

organized

A To operate as ashippers association on anotforprofit basis

within the meaning ofthe Shipping Act of 1984 46 USC Sec 170224



B To encowage high standards ofethics inall dealings among its

members and between its members and their camers

C To collect and make available statistics andother information

and economic data relating to the transportation importation and distributionofinembers products

D To disseminate among its members information and techniques

pertaining to the transportation importation and dishibution ofinembers products

E To promote activities relating to the transportation

importation and distribution ofinembers products supplies and materials

F To publicize the Association its activities and its services

generally

G To represent the views and interests of its members before

legislarive and govemmental bodies and agencies on matters pertaining to the transportation

importation anddistribution ofIndustry Products and matters pertaining to shippers associations in

general

H To advance promote and protect thebest interests ofinembers

ofthis Association

I To exercise all of the powers conferred upon corporations

organizednotforprofit and without authoriry to issue capital stock under the provisions of the

general corporation lawofthe State ofDelaware provided that the exercise ofany suchpowers shall

be in furtherance of any one or some of the aforesaid purposes of the corporation and further

provided that no part of the assets or earnings ofthe corporation shall inure to the benefit of its

members directors or officers except that the corporation shall be authorized and empowered to

pay reasonable compensation for services rendered



ARTICLE III

SECTION 1 The term Industry Products includes but shall not be limited to

fashion accessories ladies handbags belts scarves personal leather goods jewelry and costume

jewelry sunglasses gloves luggage and such other articles or commodities of any kind as

determined to be included from Cime to time by the Boazd ofDirectors ofthe Association

SECTION 2 Durarion ofMembership

Membership shall be on anannual basis and shall automatically renew

from year to yeazunless the member gives 30 days notice ofintention to terminate membership in

accordance with rules established by the Boazd ofDuectors or unless membership is otherwise

ternunated in accordance with these ByLaws

SECTION 3 Membership Eligibility

The entities eligible for regulaz membership aze Any person firm

partnership or corporation 1 engaged in the manufachue importation sale oz distriburion of

Industry Products herein Industr and which 2 is incorporated or ozganized underthe laws of

any state and which 3 maintains offices and physical facilities in the United States for the

manufacture storage or distribution ofIndustry Products or components thereo With respect to

an Affiliated hade andor shippers associarion each member of such affiliate may become an

Affiliate member ofthis Associarion upon such terms and conditions as determined by the Boazd of

Directors liatemembers or anygroup ofthem shall have no vote in any matter to come before

the membership ofthe Associationunless otherwise provided in theseByLaws or by resolutionof

the Boazd ofDirectors An applicant for membership which is controlled or ownedin whole orpart

by an enrity that is not incorporated or organized under the laws ofany state shall be ineligible for

3



membership if the controlling entity or owner is engaged in selling Industry Products to regulaz

members

SECTION 4 At meetings ofthe membership each member shall have one vote

SECTION 5 Each firm partnership company and corporate member sha11 appoint

and certify to the Secretary ofthe Association arepresentative who shall represent vote and act for

the member in all affairs ofthe Association

SECTION 6 Any person firm partnership company or corporation eligible for

membership under theseByLaws may make written application to become a member and shall

become a member upon receiving the approval of the Board of Directors or the Execurive

Committee The Boazd ofDirectors or theExecutive Committee shall be the sole judge ofeligibility

for membership in the Associa6on As a condirion ofinembership the Board of Directors may

require the applicant to execute such documents membership agreement application service

contract volume commitment and service contractparticipationagreement as it deems appropriate

SECTION 7 Membership in this Associationmay ternvnate by death dissolution

withdrawal as herein provided or otherwise pursuant to theseByLaws The right ofa member to

vote and alI ofher rights privileges and interests ofamember in or to the Associationor its property

including but not limited to the right to participate in and ship under any Association service

contract shall cease on the temvnation or suspension ofinembership

SECTION 8 Membership may be terminated for among other reasons non

payment ofdues fees attdassignments according to such rules as the Boazd ofDirectors shall adopt

Any termination or suspension ofinembership or ofservices to the member fornonpayment shall

not affect the members obligation to pay such monies Any purported resignation or withdrawal

shall not relieve the member from any ofits debts andobligarions to the Associarion including but

4



not limited to payment of all fees and charges arising out of or relating to any service contract

negotiatedby the Association Suspension or temunation ofinembership shall suspend or temunate

amembers rights to participate in and ship under any Association service contract however the

member shall continue to be liable for all obligations ofany kind in connection with such service

contract including but not limited to the membersfull minimum volume corrunitment and dead

freight liability based thereon and all fees to the Association based thereon

SECTION 9 A The BoazdofDirectors or theExecutive Committee pending a

meeting ofthe Boazd may suspend or expel a member with or without cause by vote ofthreefifths

35 of the Directors or Members of said Committee The Boazd of Directors may afford the

member an opportuniry to appeaz in person or by his representative and present any defense to such

action

B Any suspended member shall become a member in full

standing automatically at the end ofits period ofsuspension Any expelled member shall have the

right to reapply for membership subject to such terms andconditions as the Boazd may impose in

the best interests of the Association

ARTICLE IV

MEETINGS OF THE ME

SECTION 1 The annual membership meering ofthis Associarion will be held on

the first Thursday ofJune each year or at such other time during the year as the Board may

designate The Secretary shall have caused to bemailed by ordinary mail toevery member ingood

standing at his address as it appeazs in the records ofthe Association anotice specifying the time

and place ofsuch annual meeting

SECTION 2 The presence or written proxy ofonethird ofthe members shall

5



constitute a quorum necessary to conduct the business and affairs ofthe Associarion

SECTION 3 Special meetings ofthe Association may be called by the President

when he deems it in the best interest ofthe Associarion Unless telephonic notice is given norice of

such meeting shall be mailed to all members at least seven 7days before the scheduled date set for

such special meeting Such notice may specify the purpose of the meeting and the business to be

transacted at such meeting

SECTION 4 At the request oftwothirds ofthe members ofthe Boazd ofDirectors

or thteefifths35ofthe members of the Association the Presidentshall cause a special meeting to

be called but such requestmust be made in writingat least ten10 days before the requested date

No business other than that which is specified in the notice may be transacted at such meeting

ARTICLE V

ORDER OF BUSINESS

SECTION 1 Unless the body shall deternvne otherwise the order ofbusiness for

meetings ofthe members and the Board ofDirectors shall be as follows

1 Roll call

2 Approval ofthe minutes ofthe preceding meeting
3 Reports ofCommittees

4 Reports ofOfficers

5 Old and Unfinished Business

6 New Business

7 Good andWelfare

S Adjoununent

SECTION 2 Meetings of the membership and the Boazd of Duectors shall be

conducted in accordance with Roberts Rules ofOrder unless the body shall otherwise determine

ARTICLE VI

VOTING

SECTION 1 At all meetings except those called for the election ofDirectorsby the



members all votes shall be by voice or hand vote at the discretion ofthe President At meetings

called for the election ofDirectors secret ballots may be provided

SECTION 2 At any regular or special meeting ifa majority present so requues any

question may be voted upon by secret ballot

SECTION 3 Wherever avote by ballot is required the Chairman ofsuch meeting

prior to the commencement of balloting shall appoint at least one 1 person who shall act as

Inspector ofElection and who shall at the conclusion ofsuch balloting certify in writing to the

Chairman the results The certified copy shall be physically affixed to the minutes ofthat meeting

and shall be included in the minute book ofthe Association

SECTION 4 The Boazd ofDuectorsmay prescribe mail or facsimile balloting for

any issue and for the election of Officers and Directors

SECTION 5 Except as otherwise provided in these Bylaws vote ofthemembership

shall be determined by a majority of the votes cast by the members present or voting by mail or

proxy who aze entitled to vote thereon

ARTICLE VII

BOARD OF DIItECTORS COMPOSITION POWERS
NODIINATIONS and ELECTIONS

SECTION 1 The administration ofthe Association shall be vested in a Boazd of

Directors consisting offive 5Duectors fourofwhom are to be selected from the current Industry

active past presidents oftheNarional Fashion Accessories Associarion or the Association or current

principals of inembers in good standing of the Association who shall elect a fifth Director from

among the current Industry acrive former directors or officers ofNarional Fashion Accessories

Associarion or the Association or currentprincipals of inembers in good standing The Boazd as so

constituted shall elect therefrom the officers AllDuectors shall serve for a five yeaz term or until



their successors aze chosen and without limitaGon on consecutive terms ofoffice

SECTION 2 The Boazd ofDuectors shall have the power to adopt rules not

inconsistent with the provisions of these ByLaws to delegate authority and power to appoint

committees on any specific subject to audit bills and to adopt the method for disbursement of the

funds of the Association to print and circulate documents and publish articles to carry on

correspondence and to communicate with other organizations interested in the Indushy to maintain

such offices and to engage such personnel as theymay deem advisableand to delegate authority and

power to such personnel toperform any act that the Board ofDuectors elects so to delegate to retain

or contract for the services ofanExecutive Director to carry outand manage the day to day affairs of

the Associationand to negoriate and administer its service contracts and to devise and to carry into

execution such othermeasuresas they may deem proper and expedient to promote the objects ofthe

Association and to best protect the interests and welfaze of the members

SECTION 3 Quorum

Three 3 Directors shall constitute aquorum for the transaction of

business

SECTION 4 Vacancy

Any vacancy that may occur on the Board for any reason whatever

may be filled by the Boazd ofDirectors for the unexpired term

SECTION 5 Except as otherwise provided in theseByLaws the voteofamajority

ofthe Directors present at the time ofthe vote ifaquorum ispresentat suchtime shall be the act of

theBoazd Any action required orpermitted tobe taken by the Boazd or any committee thereofmay

be taken without a meeting if all members of the Boazd or committee consent in writing to the

adoption ofa resolution authorizing suchaction Such resolutionand consents thereto shall be filed



with minutes ofthe proceedings ofthe Board or committee

SCTION 6 Members ofthe Boazd or any committee thereofmay participate in a

meeting ofsuch Boazd or committeeby means ofaconference telephone or similaz communications

equipment allowing al persons participating in the meeting to heaz each other at the same time

Participation by such means shall constitute presence in person at a meeting

SECTION 7 There shall beno more that one 1 Director from any member firmof

this Association There shall be a Nomina6ng Committee whose duty it shall be to nominate

candidates for the Boazd ofDirectors and to certify that each nominee has met these requirements

for elecrion to the Board ofDirectors

SECTION 8 During the last calendar quarter prior to each triennial elections for

Directors aNominating Committee shall be designated as hereinafter provided for thenominarion of

Directors

SECTION 9 Nominating Committee

The Nominating Committee shall consist ofthree3members Two

2 members of the Nominating Committee shall be elected by the Board ofDuectors and one 1

members shall be appointed by the President Prior to each triennial election the Nominating

Committee shall nominate candidates for the Boazd ofDirectors whose eligibility for office shall be

certified to the Board The Nominating Committee shall so select candidates for the Boazd of

Directors that the Boazd will be generally representative of the members in terms of the Industry

groups products and interests within the Association

SECTION 10 Elections to the Boazd ofDirectors shall be conductedevery fiveyears

and may be conducted in person by mail fax or proxy Each member may cast one vote per

candidate and for not more than four 4 candidates for the Boazd ofDirectors The four 4

9



candidates receiving the greatest number ofvotes cast shall be declazed elected

ARTICLE VIII

DUES AND BUDGET

SECTION 1 All dues fees and assessments for members of the Association

including but not limited to fees imposed in connection with shipments under service contracts

negotiatedby the Association shall be determined by the Boazd ofDirectors

SECTION 2 The Executive Committee will recommend to the BoazdofDirectors

anannual budget for the Association The budget shall be adopted by majority vote ofthe Board of

Directors

SECTION 3 The Boazd of Directors shall fix and determine the method of

assessment ofdues for all members The Boazd from time to time in its sole discretion may also

assess the membership or goups of inembers for special projects or acriviries

ARTICLE IX

NOMINATION AND ELECTION OF OFFICERS

SECTION 1 The officers of the Association shall be elected by the Board of

Duectors from among its Directors and shall be as follows PresidentVice President Secretary and

Treasurer Following the elecrion ofDirectors officers shall be elected from among the Directors

SECTION 2 Each Officer shall serve for a three year term and shall continue in

office until their successors aze duly elected and without limitation on consecutive terms ofoffice

SECTION 3 The PresidenYs duties aze as follows

1 He shall preside at all membership meetings

2 He shall by virtue ofhis office be Chairmanofthe Board of

Directors
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3 He shall present at each annual meeting ofthe Associationan

annual report ofthe workof the Association

4 He shall appoint all Committees with the approval oftheBoazd

ofDirectors

5 He shall see that all books reports and certificates as required

by law are properly kept andorfiled

6 He shall beone ofthe officersauthorized to sign the checks or

drafts of the Association

7 He shall have such powers as may be reasonably construed as

belonging to the chief executive officer ofany association

SECTION 4 The Vice Presidentshall in the event ofthe absence or inabilityofthe

President to exercise his office become acring President of the Association with all the rights

privileges andpowers ofa duly elected President until asuccessor is chosen

SECTION 5 The Secretary shall keep the minutes and records ofthe Association in

appropriatebooks His duties shall be as follows

1 He shall fileany certificate required by any statute Federal or

state

2 He shall give and serve al notices to members of this

Association unless otherwise specified herein

3 He shall bethe official custodianofthe records andseal ofthis

Associarion

4 He may be one ofthe officers required to sign the checks and

drafts of the Associarion
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5 He shall present to the membership at meetings any

communication ofgeneral interestto the members addressed to him as Secretary ofthe Associarion

6 He shall submit to theBoard ofDirectors any communicarions

which shall be addressed to him as Secretary of the Associarion

7 He shall attend to all correspondence ofthe Associarion and

shall exercise all duties incident to the office of Secretary

SECTION 6 The Treasurer shall have thecare and custody ofall monies belonging

to the Association and shall be solely responsible for such monies or securities ofthe Association

His duties shall be as follows

1 He shall make all deposits to a regular bank or trust company

maintained by the Association The Boazd ofDuectorsmay cause areasonable part ofany funds of

theAssociation to bedeposited in asavings accountandoritmay cause such funds to beinvested in

such investments as shall be legal for a trustee or fiduciary in the State ofNew York

2 He must be one ofthe officers who shall sign checks or drafts

ofthe Associarion No special fund may be set aside that shall make it unnecessary for theTreasurer

to sign the checks issued upon it

3 He shall render at stated periodsas theBoazdofDirectors shall

determine written account of the finances ofthe Association and such report shall be physically

affixed to the minutes ofthe Boazd ofDirectors ofsuch meeting

4 He shall exercise all duties incident to the office ofTreasurer

SECTION 7 No officer shall for reason ofhis office be entitled to receive any

salary or compensation

ARTICLE X
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