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ANCHOR SHIPPING CO S ANS ER TO COUNTER COMPLAINT

Complainant Anchor Shipping Co Anchor or Complainant answers Alianca

Navegacao E Logistica Ltda Cia s Aliancia or Respondent Counter Complaint using the

paragraphs as numbered by Respondent as follows

PARTIES

1 Complainant is without knowledge sufficient to fonn abelief as to the validity ofthe

allegations of paragraph I and therefore denies the allegations contained therein

2 The allegations ofparagraph 2 are admitted

JURISDICTION

3 The allegations ofparagraph 3 are denied

HISTORY OF THIS CONTROVERSY

4 The allegations of paragraph 4 are denied Alianca and Anchor did not enter into

Shipping Contract SIC No 99 0511 There is no attachment A to Anchor s copy

of the Counter Complaint and Anchor did not receive Attachment A Alianca and

Anchor had entered into SIC s 99 02 99 03 and ultimately 99 165 which subsumed

the twooriginal SIC s 02 and 03 SIC 99 051 wasnot signed byAnchor nor accepted



by Anchor Anchor was not made aware ofsuch SIC 0511 until some months after

SIC 99 165 was already operating in part SIC 0511 was merely used by Alianca as

a means ofcoercing Anchor into accepting unauthorized increases Presumably and

as ameans ofchanging the service and rates for the other five 5 similar OTJ s that

Alianca allegedly had contracts with

5 The allegations ofparagraph 5 are denied There is no attachment B to Anchor s copy

ofthe Counter Complaint and Anchor did not receive Attachment B but would not

have objected to simply a May 6 2000 expiration date which is the same as SIC 165

which Anchor had accepted

6 The allegations ofparagraph 6 are denied There is no attachment C to Anchor s copy

of the Counter Complaint and Anchor did not receive Attac1mlent C Jnchor is

unaware ofany such amendment or its content

7 The allegations of paragraph 7 are denied Although SIC s 0511 and 165 contain

similar language rules and provisions Anchor filed its notice ofarbitration overSIC

99 165 which was fully executed by the parties and was intended to form the Master

SIC between them Exhibits A B Affidavits ofTony Pupo and Nelson Tavares

8 The allegations ofparagraph 8 are denied The provision speaks for itself

THE ARBITRATOR S DECISION AND A VARD

9 Theallegations ofparagraph 9 are denied There is no attaclunent D to Anchor s copy

ofthe Counter Complaint Anchor admits the arbitrator issued a Decision and Final

Award on July 31 200l

10 The allegations ofparagraph to are denied The Decision and Final Award speak for
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itself The Arbitl ator acted in no other capacity than a finder offact and did not over

extend her powers as provided by law The Arbitrator IUled found and concluded

based on SIC 99 165 previous shipments and conduct between the parties the

conduct of the parties throughout the arbitration the evidence presented and other

permissible inferences The Arbitrator did not just arbitrarily conclude there were oral

amendments to merge SIC s 02 and 03 into SIC 0511 165 see Exhibit A nor did

the Arbitrator just decide there wereoral agreements to add additional commodities

or out ofguage cargo which exceeded the maximum TED allowance per voyage The

Arbitrator used the previous shipments and conduct between the parties as well as the

fact that Alianca was actually refusing to cany any of Anchor s shipments except

those southbound shipments to ECSA or only 17 of the markets offered under the

SIC thus repudiating 83 of the services which Anchor was lead to believe were

available Neither did the Arbitrator incorrectly apply the Shipping Act The Arbitrator

merely dealt with Shipping Act issues as they arose and although the Arbitrator

mentions Shipping Act violations the Arbitrator in her Final Decision and Award

does not impose any civil penalties on Alianca nor award any Shipping Act damages
to Anchor The award was for breach ofcontract damages only

11 The alJegations ofparagraph 11 are denied The Final Decision and Award speaks for

itself The Arbitrator did not over step her authority The Arbitrator mentions the

Shipping Act but in no way enforced the Act The Final Decision and Award were

based on the evidence presented

12 The allegations ofparagraph 12 are denied The Final Decision and Award speaks for
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itsel f Anchor made all bookings under SIC 165 and for the purpose of the Master

Carrier bill of lading Anchor acted as Shipper O T I

13 The allegations ofparagraph 13 are denied The Final Decision and Award speaks for

itself Based on the evidence the Arbitrator properly dealt with these contract issues

14 The allegations ofparagraph 14 are denied The Final Decision and Award speaks for

itself

15 The allegationsofparagraph 15 are denied The Final Decision and A ward speaks for

itself The Arbitrator merely used Anchor s TVe with its shippers as one ofthe bases

for determining Anchor s ability to meet the minimum quantity requirement of500

rEU s per year

16 The aHegations ofparagraph 16 are denied The Final Decision and Award speaks for

itself The Arbitrator aHowed refused bookings to count toward contract 99 165

because of the ovenvhelming evidence which supported Anchor s claims

17 The allegations ofparagraph 17 are denied The Final Decision and Award speaks for

itself All proper laws mles regulations and practices were followed

18 The allegations ofparagraph 18 are denied The Final Decision and A ward speaks for

itself Any freight payments which were due Alianca weredealt with by the Arbitrator

by means ofset off from the Award to Anchor

19 The allegations ofparagraph 19 are denied The Final Decision and Award speaks for

itself

20 The allegations ofparagraph 20 are denied The Final Decision and Award speaks for

itself The Arbitration Decision merely took into consideration the fact that Anchor
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originally had every reason to believe that the SIC 99 165 and Amendments had been

filed They had been performed on The decision also took into consideration the fact

that the onIy reason the SIC and Amendments had not becn fi led wasbecause Anchor

refused to accept the increased rates and reduction in service Anchor did not attempt

to access unfiled rates Anchor anted its SIC and Amendments to be filed and

thought they were filed

VIOLATIONS OF THE SHIPPING ACT OF 1984 AS AMENDED

21 The allegations ofparagraph 21 are denied There is no attachment E to Anchor s copy

ofthc Counter Complaint and Anchor did not recei ve Attachment E Anchor has not

engaged in any efforts in violation of the Shipping Act and has not violated the

Shipping Act Anchor agrees with the Arbitrator however with respect to not

allowing Alianca to benefit from not filing the SIC and Amendments to its benefit

while threatening to put Anchor in violation of the Shipping Act for attempting to

access the service which was intemlittently andlor partially operating

22 The allegations ofparagraph 22 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Act and has not violatcd the Shipping Act Anchor was lead

to believe through previous performance SIC s and numerous conversations that

everything was either filed or being filed and was given afully executed copy ofSle

99 165 and various e mail confirmations ofthe Agreements The informal opinion of

the FMC General Counsel was not specific to the particular set ofcircumstances and

is not a binding order or ruling ofthe Commission

23 The allegations ofparagraph 23 are denied Anchor has not engaged in any efforts in
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violation ofth Shipping Act and bas not violated the Shipping Act The Arbitration

Award was not based on Shipping Act violations but rather strictly for contract

damages It was Anchor that originally filed the complaint with the FMC requesting

the FMC to determine whether Shipping Act violations exist irrespective of any

arbitration award

24 The allegations ofparagraph 24 are denied Anchor has not engaged in any efforts in

violation of the Shipping Act and has not violated the Shipping Act Anchor is not

attempting to usurp the FMC s jurisdiction to find Shipping Act violations To the

contrary Anchor has filcd an FMC complaint in order that the Commission dctermine

Shipping Act violations alleged in its amended complaint

25 The allegations ofparagraph 25 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Act and has not violated the Shipping Act Anchor booked

everyshipment prepared all the documentation and paid the freight for all shipments

26 The allegations ofparagraph 26 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Act and has not violated the Shipping Act

27 The allegations ofparagraph 27 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Act and has not violated the Shipping Act The Arbitrator s

Decision and Award only used Anchor s time volume contracts as a basis for

determining Auchor s Auchor s volume potential

28 The allegations ofparagraph 28 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Act and has not violated the Shipping Act The Arbitrator s

Decision awarding contract damages properly contemplated the Shipping Act New
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York Law U S Cs and CF R s

29 The allegations ofparagraph 29 are denied Anchor has not engaged in any efforts in

vlolation ofthe Shipping Act and has not violated the Shipping Act Anchor was lead

to believe that everything was properly filed

30 The allegations ofparagraph 30 are denied Anchor has not engaged in any efforts in

violation ofthe Shipping Aet and has not violated the Shipping Act Anchor was lead

to believe that everything was either filed or being filed Alianca is ultimately

responsible for any failure ofit to properly file Shipping Contracts and Amendments

which is has also allegedly done with other SIC s similar to Anchor s

REPARATIONS

31 The allegations ofparagraph 31 are denied Alianca is not entitled to reparations under

the Shipping Act and has failed to set out any facts or legal basis for such an award

The Arbitration award was for contract damages of 310451 93 plus legal fees and

interest less an off set of 36 383 99 for Alianca s freight plus interest

32 The allegations ofparagraph 32 are denied All contractual damages for freights and

interest were previouslyoff set in the Arbitraion Decision which isbinding on Alianca

as noted by the Commission in its Order ofMay 1 0 2006 vacating AU s Dismissal

Order and Remanding Proceeding for Further Adjudication at page 20

PRAYER FOR RELIEF

33 To the extent Counter Complainant s prayer forreliefrequires an admission ordenial

the allegations ofparagraph 33 are denied Alianca should take nothing byway ofits

Counter Complaint Rather in addition to the relief requested by Complainant in its
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complaint Alianca should also be ordered to file any unfiled SIC s ofAnchor or any

other similarly situated O T r and to pay any other and further civil penalties the

Commission sees fit

AFFIRt IATIVE DEFENSES

Complainant hereby asserts the following Affirmative Defenses to Alianca s Counter

Complaint

r The Counter Complaint fails to state claims against Complainant upon which relief

may be granted

n The Counter Complaint is barred by the applicable statute oflimitations and laches

Complaints for reparations under the Shipping Actmust be brought within three years

from the date the cause of action accrues 46 App US C 1710 g 46 CFR

502 63 and OSRA 10 g Reparations

m The Counter Complaint is barred by the doctrine ofissue preclusion

IV The Counter Complaint is barred by ratification The Respondent paid the arbitration

award and did not challenge or timely appeal the award

V The Counter Complaint is barred by estoppel and waiver The Respondent accepted

and paid the arbitration award and did not challenge or timely appeal the award

VI Complainant has made no efforts to implement and enforce the Arbitration Decision

and award in violation of the Shipping Act as alleged by Respondent

VII Complainant s claims before the Conmlission ofalleged Shipping Act violations do

not constitute an attempt to implement and enforce the Arbitration Decision In

rendering its Order Vacating AU s Dismissal Order and Remanding Proceeding For
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Further Adjudication the Commission found that Although the complainant in this

case has already obtained an arbitration award relating to certain breach ofcontract

allegations the Commission is obligated to hear those allegations particulaJ to the

Shipping Act which is consistent with our statutory mandate Order p 20 As the

Commission has ruled in this case Anchor s complaint properly seeks detemlination

by the Commission ofalleged Shipping Act violations and properly seeks damages

beyond those awarded in the AJbitration Order p 1 25

Vill Complainant made no attempt to implement and enforce the award ofthe Arbitrator

rather Alianca voluntarily paid the award in full in 2001 Pursuant to the Rules ofthe

Society ofMaritime trbitrators and the Federal Arbitration Act Alianca had three

months after the award was issued to move to vacate modify or correct the award 9

U S C 12 Alianca made no such motion and did not appeal the award

IX There has been no binding ruling or order that Alianca has not committed the

Shipping Act violations alleged nor anyother ruling or orderpreventing Complainant

from bringing its claims for the alleged Shipping Act violations for determination

before the Commission

X The Commission is in no way bound by the Arbitration Decision will perform its own

review and make its own determinations concerning Complainant s alleged violations

Xl Respondent engaged in numerous violations of the Shipping Act of 1984 as

demanded and has unclean hands which bars the granting ofthe relief requested in

the Counter Complaint

XU Respondent s Counter Complaint and conduct operates as an illegal and improper
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attempt to discourage and dissuade Complainant and other similarly situated and

potential shippers from properly brinring allegations of Shipping Act violations

before the Federal Maritime Commission

XIII Respondent s Counter Complaint and conduct violates the Shipping Act of 1984 as

amended the FMC regulations and the FMC decisions

XIV Respondent s Counter Complaint and conduct are contrary to the Shipping Act of

1984 as amended and the FMC s regulations and decisions

XV Respondent has exhausted its remedy if any for any alleged violations or activities

under SIC s pursuant to section 8 c of the Shipping Act To the extent that the

Counter Complaint seeks damages under the Service Contracts for breaches of

contract the Arbitration Decision is binding on Respondent Alianca s damage claims

concerning allegations offreights owed and minimum volume commitment shortage

were presented and pursued by Alianca in the Arbitration and were considered ruled

upon and set offby the Arbitrator as part ofthe breach ofcontract Award and are

binding on Alianca Order p 20

XVI The ALls Order denying Complainant s motion to dismiss the Counter Complaint
is erroneous

XVll The Counter Complaint does not arise from the Shipping Act claims that are the

subject matter of the Complaint rather the Counter Complaint arises from the

Arbitration Decision which Respondent paid and did not timely challenge or appeal

xvm The damages alleged in the Counter Complaint arc contrary to and violate the

Shipping Act of 1984 as amended the FMC regulations and the FMC decisions
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XIX Complainant seeks relief for Shipping Act violations which could not be enforced

through arbitration and ilTespective ofany arbitration award

xx Anchor has not engaged in any efforts in violation of the Shipping Act and has not

violated the Shipping Act

XXI The Commission lacks jurisdiction over the Counter Complaint

WHEREFORE Complainant prays that respondent take nothing by way of its Counter

Complaint that the Counter Complaint be dismissed with full prejudice and that such other and

further order or orders be made as the Commission deternlincs to be proper in the premises

Anchor does not request an oral hearing but if one is held requests that the hearing be held

in Miami Florida

LAW OFFICES OF PETER W FUDALI P A
18205 Biscayne Boulevard
Suite 2222
Miami Florida 33160

Telephone 305 932 4011
Facsimile 305 932 4858

Attorneys for Anchor Shipping Co
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VERIFICATION

I Alfred Hernandez President ofAnchor Shipping Co state that I have read the foregoing
Answer to Alianca s Counter Complaint and that the facts stated therein upon information known
and received from others affiant believes to be tme

ff
Subscribcd

anqsX
m to before me a NotalPublic in and for the state ofFlorida County ofMiamj

Dade this day ofFebruary 2007

CA Q
Notary Public State ofFlorida

IyJ Lisa River@ ECommjssion D0417C 62il

nxpires APR 11 20CI1 OF1

WWWARosNOTARY
COQJ

CERTJFICATE OF SERVICE

I HEREBY CERTIFY that a true copy ofthe foregoing wasserved tius day ofFebmary

2007 by Fcderal Express upon Paul D Coleman Esq counsel for Aliancca Navegacao E Logistica

Ltda Columbus Line Inc and Hamburg Sudamerikanische Dampfscluffaharts Gesellschaft KG and

by Fcderal Express upon Crowley American TranspOlt Inc 465 South Street Morristown N J

07960
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Mar 12 2B37 06 31PM P4

I

In tbe Matler ofthe Arbitratitm i
Between l

as S p per CI il1 ant

Before Lucienrl Carasso Bulow
Sole Arbilrato

ANCHOR SHIPPING CO

ALIANCA TRANSPORTES
MA Tnv lpS S A ALIANCA
NAVEOACAO E LOGlSTfCA
LTOA

As CarrielR spondent

tnder S rvice Contract eC 99 0511

AFFIDAVIT Of NELSON TAVAREZ

81ATE OF FLORIDA

COVNTY OF MIA IDADE
SS

BEFORE ME pe sonaJiy app ared the und ersigned Nelson Tav ez who after beingduly sworn deposes and sa

I My name is Nelson Tavarez and I was an account executive fot AliaJ1Ca
Navegacao E Logistica Uda in Miami Florida Alianca for ap prxim tely o u year

2 Ihave pers na1 ktlowledge of the facts stated herein

3 I reporteCf dire tiy to Mr Tony Pupo General M nagei and ha dled S rVicc
Contract s in coruunction with M Ju ith Popso and Ms Ana Limia

4 revious to w rking for Alianca I was employed by Hyde Shippi Co f9f
oyerone ye

5 I am presently emplQyed as an account executiv for Th9mpson Lme where I
have worked for approxima ely two years

6 I was personally in olved in the negotiations be een pdianca and Anchor
Shipping Co Anchor o tleir various service Contracts and 1 have personal knowledge of
the facts stated herein

aHIBiT
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i

7 Herna d apje d to be very aware of the clifferent marl ct prices and
v lwne levels uring our negotiati ns appcnn d to be very knowledgeable regarding the
industry

8 In Jailuary 1999 nchot Mr Pupo and I on behalf of Alianca offered aService Contract from the U S Gu lfto Central and South America

9 At that time Aric or was looking to secure a MasUr Contract with a niajolcarri iwhi h would covet se vi to and from aU ofthe U ited StDt s ndSout America

10 Neverthels Mr Pupo d I repre ented tilat we wQuld offer them such amaster c9ntract in the future to repla specific contracts and Anchor accepted the offer andsigned whatbecaJn S 99o02

11 In FebluarY 1999 Anchor Mr Pupo and I on bchaJf of Alianca offered aService Con ct fr m U S Atl tjports to Venezuela

12 Anchor was still interested in a Master Contract

13 Mr Pupo ancl I again assureMr Hernandez that uc a Master Contractwould be fo coming which ollld incorporate aU existing contracts and urged him to acceptthe offer

14 Anchor accepted th offer and signed what became SIC 99 003

15 In April 1999 Anchor Mr Pupo and I negotiate a 500 teu Master S rviceContract with Anchor whi h was to inclllde all of AJianca s serv ices betw n the V iitedStates Uld South America

16 I perSonally advised Anchor on behalf of Alianca that the Master Contractwould replace all of t eir existing contracts

17 I personally took the Contract to Anchor s Office for Mr Hernandez to signand Mr Hernandez immediately inquired about WCSA service Chile Peru Ecuador and
Special Equipment not i g included in the draft

18 I asked him and he gre d to discuss the omission with Mr Pupo
19 In AprH 1999 AJianca began to experience a sh9rtage of space in the ECSAo orth bound serVice and s having ctifficulties with their space Uocations in WCSA serVi e

20 Before i ieft AJianca May 1999 Mr Hernandez had called me Q inquirewether several amendmentS to the contract had been mllde e g a Guaira Chile PeruEcuador Special Equip ent 20 Free Days od Reefer Rates and I had tol him Alianca
would take care of makiIg the an endments since these routes and goods ere promised byAliailca to Qe incluQed under eMaster Contract
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21 rn y opinjon Anchor s contract rntes were v ry compctitj e as compared to
other ra es on the market fOf eq al s tvj es

FURTHER AFFIANT SAYETH NOT

tlfe

AVAREZ

SWORN ro A D SOBSCRiBED before me thjs 4ay of December 2000 byN lson Taval ez s personaJJY knO E Jr1roduced a dentification
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