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BEFORE THE FEDERAL MARITIME COMMISSION

PREMIER AUTOMOTIVE SERVICES, INC,,
2700 Broening Highway

Fifth and B Streets

Baltimore, Maryland 21222

(410) 285-4900,

Complainant,
V.

ROBERT L. FLANAGAN,

SECRETARY, DEPARTMENT OF TRANSPORTATION,
STATE OF MARYLAND

CHAIRMAN, MARYLAND PORT COMMISSION

7201 Corporate Center Drive

Hanover, Maryland 21076

(410) 865-1000

and

F. BROOKS ROYSTER, III,
EXECUTIVE DIRECTOR,

MARYLAND PORT ADMINISTRATION
The World Trade Center
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Baltimore, Maryland 21202
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VERIFIED COMPLAINT, OR IN THE ALTERNATIVE,
NOTICE OF INFORMATION REGARDING POSSIBLE VIOLATIONS
OF THE SHIPPING ACT AND REQUEST FOR AGENCY INVESTIGATION

NOW COMES Premier Automotive Services, Inc. (“Premier”), as complainant, and files

this verified complaint, or in the alternative, notice of information to the Federal Maritime

Commission (‘the Commission”) regarding possible violations of the Shipping Act of 1984 as




amended (“the Shipping Act”) and request for agency investigation, against Robert L. Flanagan,
Secretary, Department of Transportation, State of Maryland, and Chairman, Maryland Port
Commission, and F. Brooks Royster, III, Executive Director, Maryland Port Administration,
(collectively, “the Respondents” or “the Directors”), respondents herein, and shows the

Commission as follows:

INTRODUCTORY STATEMENT

1. Premier, an import/export vehicle processor, has been a commercial tenant at the
Dundalk Marine Terminal in Baltimore, Maryland (“the Terminal™), for over forty-one years.
Premier’s long-term lease of Lot 90 at the Terminal ended in 2002, and since then, Premier has
been a month-to-month tenant. Upon expiration of its long-term lease and thereafter, Premier
tried to negotiate for a new lease with the Maryland Port Administration (“MPA”), which owns
and operates the Terminal. Under the direction of the Respondents, however, MPA, in clear
violation of the Shipping Act, has refused to offer Premier a lease on commercially reasonable
terms that have been afforded to Premier’s competition at the Terminal. To the contrary, the
“leases” offered by MPA to Premier, on their face, were illusory, untenable, commercially
irrational and confiscatory. When Premier balked at signing the last proffered lease, MPA
demanded that Premier vacate the premises (including a building that Premier had constructed,
and which it owns for the duration of its tenancy). MPA is poised to lease the property,
including the building, to a competitor of Premier that abandoned the Port of Philadelphia, has
no history at the Terminal in Baltimore, and was recently convicted in federal court in
Alexandria, Virginia, of two felonies — price fixing and criminal conspiracy.

2. Without limitation, the Respondents’ actions violate the Shipping Act’s

prohibitions against: (a) failure by MPA to establish, observe and enforce just and reasonable




regulations relating to or connected with the receipt and handling of property by Premier; (b)
unreasonable refusal by MPA to deal or negotiate with Premier; and (c) the undue or
unreasonable preference or advantage afforded by MPA to Premier’s competition at Premier’s
expense, and MPA’s corresponding imposition of undue or unreasonable prejudice or

disadvantage on Premier.

3. Faced with imminent eviction and the destruction of its business, Premier, in
April, 2005, sought protection under federal bankruptcy laws. Adding insult to injury, MPA then
invoked Premier’s bankruptcy as grounds for refusing to consent to Premier’s renewed sublease
of a portion of another lot at the Terminal, Lot 401, which Premier had been subleasing for many
years from APS North Terminal, Inc. (“Amports”) and its predecessors in interest.

4. The United States Bankruptcy Court for the District of Maryland recently granted
MPA’s motion for relief from the automatic stay imposed by virtue of Premier’s bankruptcy
filing. Upon the Court’s issuance of an Order and Opinion to that effect, Premier expects that
MPA will immediate seek to have Premier evicted from Lot 90.

5. Premier now appeals to the Commission for statutory redress against the Directors
of MPA, or alternatively, an investigation of their mistreatment of Premier in wholesale violation

of the Shipping Act.

PARTIES
6. Since 1964, Premier (formerly known as “The Maryland Undercoating Co.,
Inc.”), a Maryland corporation, has been one of Baltimore’s leading locally-based import/export

vehicle processing centers for automobiles and trucks and military, agricultural and construction



equipment. Premier is a Marine Terminal Operator as that term is defined in the Shipping Act,
46 U.S.C. App. § 1701-1721 (see, 46 U.S.C. App. § 1702 (14)).

7. Premier is located at the Dundalk Marine Terminal, operated by the MPA, at the
Port of Baltimore, on “Lot 90,” consisting of 6.53 acres, and on “Lot 401,” consisting of 3.8
acres.  Premier’s processing facilitiecs on Lot 90 offer vehicle and heavy equipment
manufacturers, importers and exporters a complete range of services including, but not limited
to: vehicle and equipment receipt and release, vehicle and equipment assembly, accessory
installation, body and paint work, warranty campaign work, storage and other pier-side services
based on customer requirements. Premier has invested heavily in Lot 90, including the
construction of a 27,500 square foot specialty building containing a body shop, paint shop,
offices and wash line (the “Building”). Likewise, since the early 1970°s, Premier has had part
ownership of, and has operated, a 38,203 square foot building on Lot 401 at the Dundalk Marine
Terminal, and subleased the surrounding real property from APS North Terminal, Inc.
(“Amports™) and its predecessors in interest. Premier uses Lot 401 and the building thereon for
equipment assembly and storage of related parts. Premier cannot provide full services, much less
compete for new business, without these critical facilities.

8. Robert L. Flanagan (one of the “Directors” or “Respondents™) is the Secretary of
the Maryland Department of Transportation (“DOT”), and Chairman of the Maryland Port
Commission, and in those capacities, exercises authority over the MPA, including its operations
at the Terminal. The MPA is a Marine Terminal Operator as that term is defined in the Shipping
Act, 46 U.S.C. App. § 1701-1721 (see, 46 U.S.C. App. § 1702 (14)). This complaint is brought

against Mr. Flanagan in his official capacity.



9. F. Brooks Royster, III, (one of the “Directors” or “Respondents”) is Executive
Director of the MPA, with authority over its functions. This complaint is brought against Mr.

Royster in his official capacity.

JURISDICTION

10.  The Commission’s jurisdiction is invoked pursuant to the Shipping Act, 46 U.S.C.
App. §§ 1701-1721 (see, 46 U.S.C. App. § 1710). Premier acknowledges that the Commission’s
jurisdiction has been truncated following Ceres Marine Terminals Inc. v. Maryland Port
Administration, 2004 W.L. 1855494 (Docket No. 94-01) (F.M.C. 2004) (citing F-M.C. v. South
Carolina State Ports Auth., 535 U.S. 743, 747 (2001)). By Order dated July 18, 2002, however,
in South Carolina Maritime Services, Inc. v. South Carolina State Ports Authority, Docket No.
91-22 (F.M.C. July 18, 2002)), the Commission took note of the Supreme Court’s observation, in
South Carolina State Ports. Authority, supra, that the Commission “‘remains free to investigate
alleged violations of the Shipping Act, either upon its own initiative or upon information
supplied by a private party . . . and to institute its own administrative proceeding against a state-
run port. 122 S. Ct. at 1878-1879 .. ”” Id., at 5. Likewise, the Commission found that it might
still have jurisdiction to adjudicate a “privately-initiated complaint proceeding against the
directors of a state-run port, rather than against the port.”” Id. Accordingly, this pleading is
submitted by Premier as a privately initiated verified complaint, or in the alternative, as notice of
information regarding possible violations of the Shipping Act and a request that the Commission

investigate the same.

STATEMENT OF FACTS

11. Effective July 28, 1992, Premier and the MPA entered into a written lease for Lot

90 (“Lease™), comprising 6.53 acres located at the Dundalk Marine Terminal in Baltimore




(Exhibit 1 hereto). The Lease included other parcels not relevant to this complaint. Premier
had occupied Lot 90 continuously since 1964 under prior leases, and at the start of its occupancy
built a Building on Lot 90 which it owns, occupies and uses to perform Premier’s business of
paint and body work, a necessary and intrinsic part of its vehicle processing business at the
Terminal. The tenancy under the Lease was to expire in 1997, with an option for a renewal for
another five years, until July, 2002.

12. The Lease provided at paragraph 2.1, on page 4, that,

In the event that PREMIER holds over for any reason after the expiration of this

LEASE, or after the expiration of the renewal term if this LEASE is renewed,

without having renewed the same in the manner specified above, then it is agreed

that such holding over shall constitute a tenancy from month-to-month only.

Rental for such month-to-month tenancy will be based upon one hundred and

twenty five percent (125%) of the MPA’s standard rental rate schedule for

Dundalk Marine Terminal, as the same may be changed from time to time.

Ex. 1 at 4.

13. At the conclusion of the Lease term, Premier, rengwed the Lease for five years,
with a slightly reduced acreage effective November 20, 1998, amounting to 6.47 acres (Exhibit
2 hereto). The renewed Lease for Lot 90 expired on June 30, 2002. Thereafter, Premier,
pursuant to paragraph 2.1 of the Lease, Ex. 1 hereto, has been occupying Lot 90 as a month-to-
month tenant.

14.  After expiration of the Lease, the MPA proposed a new five-year written lease to
Premier that differed materially from the Lease (Exhibit 3 hereto). Among other provisions, the
proposed new lease provided MPA with sole discretion, on 180 days’ written notice, to relocate
Premier to another lot at the Dundalk Marine Terminal, without the Building — or any adequate

substitute building — that is an intrinsic and essential component of Premier’s business. The new

lease did not give Premier an option to terminate in the event of a forced relocation. The new




lease did not provide that in the event of Premier’s forced relocation, the MPA would erect a
replacement building at its expense.

15. Further, the new lease required that Premier guarantee to the MPA that Premier
would receive, process and distribute “a minimum of 1,700 vehicles per acre of useable vehicle
storage area of the Premises” per lease year (called “throughput”). Failure to do so would
require Premier to pay additional fees to MPA, on a per vehicle basis, to cover the shortfall. The
1,700 vehicle figure may have been appropriate for operators processing automobiles, which take
up relatively little space per car and are processed quickly. That throughput provision was
oppressive as applied to Premier, however, because of Premier’s business then and now — the
processing of large industrial and agricultural equipment one unit of which can weighs ten times
the weight of an automobile, take up far more space, and have different service and longer
storage requirements (while Premier had the capacity to service automobiles throughout, it had
shifted the focus of its business during the relevant time period, Deposition of Michael Robinson,
Exhibit 4 hereto, at 44-58). What is more, the lease “offered” to Premier made no provision for
reduction of the oppressive quota in the event that Premier were forced by the MPA to relocate
to another parcel without benefit of the Building that was intrinsic to performance of Premier’s
services.

16.  Premier considered the proffered new lease to be commercially untenable,
irrational and confiscatory. One the one hand, MPA was requiring that Premier guarantee an
onerous throughput that was inapplicable to Premier’s business - heavy farm or industrial
equipment - and even under the most advantageous conditions, would necessitate extensive use
of Premier’s building to attempt compliance. One the other hand, MPA was reserving the right

to forcibly remove Premier to another lot without the building that was an essential part of




Premier’s ability to perform its contractual obligations to both Premier’s customers and MPA.
If that happened, Premier would (a) still be obligated on its lease; (b) be unable to fulfill its
throughput requirement under any circumstances: (c) thereby incurring significant penalties in
addition to its lease payment obligation; and (d) breach its contractual commitments to its
customers, for want of a building in which to perform their contractual requirements. Not only
would Premier be putting its existing customer base at risk by entering such a lease, any
prospective customer aware of these lease provisions would think twice before committing to
doing business with Premier. Premier declined the “offer” of the lease.

17. In February 2004, MPA tendered Premier a written month-to-month lease, which
Premier deemed unacceptable because it was given no security regarding the lease term,
preventing the company from entering into long-term contracts with customers or purchasing and
amortizing new equipment over a reasonable period of time (Exhibit S hereto).

18. In April, 2004, MPA offered Premier a three-year lease with two one-year
renewal options (Exhibit 6 hereto). Although Premier had asked that the required throughput of
vehicles be modified in recognition of Premier’s farm and industrial equipment processing
business, MPA refused, insisting that the throughput rate be based on 1,700 vehicles per acre per
year irrespective of the types of vehicles moving through the facility, the rate of turn-over or the
types of the services performed.

19. Significantly, in a letter to Premier dated March 19, 2004, purporting to
summarize the material terms of the proffered new lease, MPA made no mention of any
relocation provision (Exhibit 7 hereto). Yet when the new lease was tendered, the oppressive
relocation provision was in the new lease:

At any time during the Term, MPA shall have the right and option, at MPA’s sole
discretion, to cause PREMIER to relocate to another location with similar berth




access within the Dundalk Marine Terminal. MPA shall give PREMIER one

hundred eighty (180) days written notice of its intent to require PREMIER to

relocate. Within thirty (30) days of the expiration of the aforesaid notice period,

MPA and PREMIER shall execute and deliver an amendment to the

AGREEMENT & LEASE which shall substitute a description of the premises to

which PREMIER is to relocate for the description of the Premises; otherwise all

of the terms and conditions of this AGREEMENT & LEASE shall be applicable

to PREMIER’s occupancy of the new premises. The relocation of PREMIER

shall be at MPA’s sole cost and expense, provided that MPA shall have no

obligation whatsoever to relocate the Pre-Existing Improvements.

Ex. 6, Draft undated lease, §1.4. Premier viewed this provision as commercially untenable for
the same reasons it had rejected that provision in the prior proffered five-year lease. The threat
of forced relocation meant that Premier had no assurance of continued use of the Building.
Without that assurance, there was no way that Premier could guarantee the throughput on which
MPA insisted, even assuming that Premier could otherwise meet such a burdensome quota.
Even more egregious, the proffered lease did not allow Premier to terminate in the event of a
forced relocation. Thus, at the whim of the MPA, Premier could not only be deprived of its
Building but at the same time could be forced to meet previously mandated quotas and contract
obligations to its customers that presumed use of the Building (which provided paint and body
work that was an intrinsic part of Premier’s business).

20. MPA gave Premier until May 15, 2004 to sign the lease. When the deadline
lapsed, MPA directed Premier to vacate Lot 90 because, according to the MPA, another
customer needed it (Exhibit 8 hereto). Premier protested that there were many unoccupied lots
available throughout the Terminal property for use by another customer, and the effect of
removing Premier from the unique site that housed its Building would be to prevent it from
doing business. Premier asked that MPA find alternative space for its other customer, and allow

Premier to continue to do business where it had been operating for forty years, with continued

access to its Building.




21. By e-mail dated March 23, 2005, the DOT advised Premier that MPA had entered
into “a long term Lease with another tenant effective May 1, 2005 for all of Lot 90 in addition to
options for added contigous [sic] expansion acerage [sic] as it comes available.” (Exhibit 9
hereto)

22. Premier subsequently learned that the prospective new tenant was its competitor,
Pasha, which has a well-documented history of illegal conduct as a government contractor.'

23. On March 4, 2004, Pasha was suspended by the United States Army Suspension
and Debarment Official from conducting business with the Military Service Deployment and
Distribution Command. The suspension followed criminal charges filed by the United States
against Pasha in the United States District Court for the Eastern District of Virginia (Exhibit 12
hereto). The suspension prohibited Pasha from receiving contracts or conducting business with
the government as agents or representatives of other contractors. The criminal charges against
Pasha included one count of conspiracy to restrain trade and one count of conspiracy to defraud
the United States. Pasha was charged with entering into a conspiracy to eliminate competition
by fixing and raising “through-rates” filed with the Department of Defense (“DOD”) for the
transportation of household goods owned by military and civilian DOD personnel. Pasha was
further charged with unlawfully, willfully and knowingly conspiring to defraud the United States

by increasing the rates paid by the DOD to levels higher than would have existed in the absence

! In fact, MPA’s representation that it had leased Lot 90 to Pasha was inaccurate. The first lease signed by Pasha, in
January, 2005, simply provided that MPA was leasing Pasha a parcel of land “up to 6.5 acres, located in Lots 90, 91,
94, 100, 101, 102, 200, 201, to be determined by MPA.” (Exhibit 10 hereto, at Section 1.2). In other words, MPA
was reserving the right not fo lease Lot 90, but to create the leased parcel from other lots. Similarly, in the first
amendment to the Pasha lease, signed in June, 2005, although MPA agreed to lease Lot 90 to Pasha commencing
December 1, 2005, MPA reserved the right to change that date, and further cautioned in the lease that “[t]he lease of
the aforesaid premises at Lot 90 is also subject to said premises being available to MPA for lease to Pasha in light of
Premier’s continued occupancy of Lot 90 pursuant to the aforesaid bankruptcy proceedings.” (Exhibit 11 hereto, at
Section 1). There can be no doubt that MPA has hedged its bets concerming the future tenancy of Lot 90.
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of the conspiracy. On October 5, 2004, the District Court dismissed the first felony count over
the government’s objection and convicted Pasha of the second felony count.

24. The parties cross-appealed to the United States Court of Appeals for the Fourth
Circuit. The Court of Appeals affirmed Pasha’s conviction on count two, and reversed and
remanded the dismissal of count one, resulting in final judgment of conviction against Pasha on
both felony counts, United States v. Gosselin World Wide Moving, et al., 411 F.3d 502 (4th Cir.
2005) (Exhibit 13 hereto). A petition for certiorari is pending.

25.  Joseph Robert Huber, MPA’s Real Estate Administrator, responsible for leasing at
the Dundalk Marine Terminal and other MPA facilities, has testified that he did not know of
Pasha’s criminal history when Pasha was contracting with MPA for space at the Dundalk Marine
Terminal, or indeed, at any time until the question was asked at deposition (Exhibit 14 hereto.)
David Michael Thomas, Director of Operations for MPA, has likewise testified at deposition in
this case that he had no awareness of Pasha’s criminal history until Premier brought it to his
attention, nor did he know whether any other MPA officials were aware. He has further testified
that there are no written policies at MPA governing what types of tenants MPA will deal with,
but that “common sense would prevail that we wouldn’t do business with companies if we were
aware of certain criminal activity” (Exhibit 15 hereto). Michael Miller, MPA Director of
Maritime Commercial Management, has testified that he had no knowledge of Pasha’s criminal
history until Premier raised it, and that there were no standards at MPA that barred it from
leasing property to a convicted felon (Exhibit 16 hereto).

26. In a letter dated March 29, 2005 from the MPA to Premier, MPA withdrew its
proffered three-year lease tendered to Premier on April 9, 2004, and “direct[ed] Premier to

vacate the Premises not later than May 1, 2005.” (Exhibit 17 hereto)
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217. By letter dated April 7, 2005, the MPA offered to allow Premier to remain at Lot
90 for an additional sixty days, up to and including June 30, 2005, provided that Premier waive
any objections to vacating the premises by that date (Exhibit 18 hereto). That offer was illusory
because it merely postponed the inevitable destruction of Premier’s business. Premier counter-
offered an agreement for a 60-day extension without waiver of its rights. MPA rejected
Premier’s counteroffer.

28. It became obvious that MPA had no interest in seeking a solution that would
allow Premier to operate with a suitable building. Premier concluded that in order to protect its
business, its employees and its obligations to customers, it must file for protection under Chapter
11 of the United States Bankruptcy Code. It did so on April 29, 2005 (Exhibit 19 hereto).

29. Contemporaneous with MPA’s refusal to offer Premier reasonable terms on a new
lease for Lot 90, MPA had leases with competitors of Premier at the Dundalk Marine Terminal
(that, upon information and belief, rent their buildings from MPA, and do not own them) with
more favorable provisions that MPA refused to give Premier. For example:

. ATC Logistics, Inc., had a lease with no forced relocation requirement (Exhibit
20 hereto) — while MPA required that Premier agree to a forced relocation requirement as a
condition for getting a new lease;

. Wallenius Wilhelmsen Atlantic LLC had a lease providing for relocation to a
comparable location only if Wallenius consented to the move, and only if comparable
improvements were afforded at the new location (Exhibit 21 hereto) — while MPA required, as a
condition for Premier getting a new lease, that it agree to a forced relocation requirement
without Premier’s consent, whereby Premier would not be provided comparable improvements

in the lot to which it would be forcibly relocated,
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. CaseNewHolland, Inc., a processor of large farm equipment like Premier, had a
lease requiring throughput of 900 vehicles per acre per year in the first year of the lease,
increased to 1,000 vehicles in the second and third years of the lease (Exhibit 22 hereto) — while
MPA required that Premier, in exactly the same business as CNH, agree to a throughput
requirement of 1,700 vehicles per acre per year as a condition for getting a new lease;

. Mercedes-Benz USA, LLC, had a lease that provided for forced relocation on
notice from MPA, but if Mercedes-Benz objected, the lease was terminated (Exhibit 23 hereto)
— while MPA required that Premier, as a condition for getting a new lease, agree to a forced
relocation provision with no option to terminate the lease in the event of objection to the
relocation;

. Bennett Distribution Services, a processor of large farm equipment like Premier,
had a lease requiring throughput of 1,000 vehicles per acre per year (Exhibit 24 hereto) — while
MPA required that Premier, in exactly the same business as Bennett, agree to a throughput
requirement of 1,700 vehicles per acre per year as a condition for getting a new lease; and

. Pasha Automotive Services, to whom MPA has offered Premier’s lot and building
notwithstanding Pasha’s criminal background and no history of performance at the Terminal, has
a lease that provides for throughput of 1,700 vehicles per acre per year, but gives Pasha five
years to reach an average of 1,700 vehicles per acre per year, and defers any payment obligation
until completion of the fifth year of the lease and a calculation of the yearly average (Ex. 10) —
while MPA required that Premier, as a condition for getting a new lease, agree to a 1,700
vehicle throughput requirement with monthly reports and an obligation to pay annually any

penalty for failure to meet the requirement during the previous year.
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30. Mr. Huber has testified that MPA has no written standards concerning throughput
requirements to be applied to leases (Exhibit 25 hereto). David Thomas, MPA Director of
Operations, has testified that he knows of no written policies at MPA respecting throughput
requirements for tenants, and is unaware of any written policies regarding the standards to be
applied in determining particular lease terms from tenant to tenant; leases are simply the product
of individual negotiations (Exhibit 26 hereto). Mr. Thomas has also testified that there are no
written policies or directives as to the types of tenants with whom MPA may deal (Exhibit 27
hereto). Mr. Miller has similarly testified that there are no written policies, standards or
guidelines concerning any type of contracting by MPA, nor are there any policies or guidelines
concerning MPA doing business with convicted felons (Exhibit 28 hereto).

31. In addition to its lease on Lot 90 at the Terminal, for years Premier has been
leasing space on Lot 401, a portion of which (approximately 2.5) acres has been leased as a
subtenant of Amports (a prime tenant of MPA at Lot 401) pursuant to two subleases that expired
on June 30, 2005. (Exhibits 29 and 30 hereto). On March 31, 2005, in anticipation of the
expiration of the subleases, and at the specific direction of MPA, Amports and Premier entered
into a letter agreement for a new sublease, for a three-year term commencing on April 1, 2005
(Exhibit 31 hereto).

32. Under the terms of Amports’ prime lease with MPA, MPA retains the right of
approval of all subleases, including the proposed sublease by Amports to Premier on Lot 401.
(Exhibit 32 hereto) MPA held such right under Premier’s prior subleases from Amports on Lot
401, and had always granted its approval. By letter dated October 3, 2005, however, well after
commencement of Premier’s bankruptcy and this lawsuit, MPA advised counsel for Premier that

MPA would not authorize the proposed renewed sublease by Amports to Premier on Lot 401
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because Premier was in bankruptcy and thus did not appear to be a “credit worthy” tenant.
(Exhibit 33 hereto.) The letter was silent on the fact that it was MPA’s deprivation of any
possibility of a further lease on Lot 90 that drove Premier into bankruptcy in the first place.
Further, the letter ignored the express prohibition of 11 U.S.C. § 525(a) against governmental

entities denying leasehold interests to debtors in bankruptcy solely because they are bankrupt.

COUNTI
(Violation of 46 U.S.C. App. § 1709(d)(1))

33.  Premier incorporates by reference the allegations in paragraphs 1-32 above, as
though fully stated herein.

34. Title 46 U.S.C. App § 1709(d)(1) makes it is unlawful for a Marine Terminal
Operator, inter alia, to fail to establish, observe and enforce just and reasonable regulations and
practices relating to or connected with receiving, handling, storing or delivering property.

35.  MPA and its Directors, the Respondents herein, together with their predecessors-
in-interest, have violated this statutory provision by failing to establish, observe and enforce just
and reasonable regulations and practices concerning the leasing of real property to Premier and
other commercial tenants at the Terminal engaged in the receipt, handling, storing and/or
delivery of property.

36.  This violation of law commenced no later than the expiration of Premier’s long-
term lease in 2002 and has been ongoing and continuous at all times — and indeed, magnified —

since then, as described hereinabove and incorporated herein by reference.
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COUNT II
(Violation of 46 U.S.C. App. § 1709(d)(3))

37. Premier incorporates by reference the allegations in paragraphs 1-36 above, as
though fully stated herein.

38. Title 46 U.S.C. App §1709(d)(3), which incorporates 46 U.S.C. App.
§1709(b)(10), makes it is unlawful for any Marine Terminal Operator to unreasonably refuse to
negotiate with a tenant.

39. MPA and its Directors, the Respondents herein, together with their predecessors-
in-interest, have violated this stat'utory provision by unreasonably failing to negotiate with
Premier as described hereinabove.

40.  This violation of law commenced at the expiration of Premier’s long-term lease in

2002 and has been ongoing and continuous at all times — and indeed, magnified — since then.

COUNT 111
(Violation of 46 U.S.C. App. § 1709(d)(4))

41.  Premier incorporates by reference the allegations in paragraphs 1-40 above, as
though fully stated herein.

42. Title 46 U.S.C. App § 1709(d)(4) makes it unlawful for any marine terminal
operator to give any undue or unreasonable preference or advantage or impose any undue or
unreasonable prejudice or disadvantage with respect to any person.

43.  MPA and its Directors, the Respondents herein, together with their predecessors-
in-interest, have violated this statutory provision by giving undue and unreasonable preferences

and advantages to Premier’s competition as described hereinabove, and by imposing on Premier
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an undue and unreasonable prejudice or disadvantage respecting the terms on which MPA would
offer Premier a successor lease following termination of its prior lease.

44.  This violation of law commenced no later than the expiration of Premier’s long-
term lease in 2002 and has been ongoing and continuous at all times — and indeed, magnified —
since then.

PRAYER FOR RELIEF

WHEREFORE, having set forth its verified complaint, or in the alternative, notice of
information regarding possible violations of the Shipping Act and request for agency
investigation, Premier prays that:

(A) Pending plenary consideration by the Commission, the Commission seek a
temporary restraining order and preliminary injunction in the court of appropriate jurisdiction
enjoining the Respondents from continuing their unlawful treatment of Premier as described in
the body of this complaint, and from leasing Lot 90 at the Terminal to Pasha;

(B) The Commission, after due hearing, declare that the Respondents have violated
the Shipping Act as described in the body of this complaint; direct the Respondents to cease all
such violations immediately; direct the Respondents to offer Premier a new lease for Lot 90 on
the commercially reasonable terms on which Premier’s competition at the Terminal has been
given leases; award Premier reparations for the Respondents’ violations in such sum as is
sufficient to compensate Premier for its actual injuries caused by the Respondents’ illegal,
discriminatory practices, plus pre-judgment and post-judgment interest; award Premier its costs
of litigation and its attorneys’ fees expended in such litigation; and such other and further relief
as deemed just and proper;

(C)  Such hearing be conducted in the District of Columbia; or, in the alternative,
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D) The Commission conduct a full investigation of the violations of the Shipping
Act described hereinabove and institute its own administrative proceeding against the

Respondents or such other persons or entities as deemed responsible by the Commission.

Premier Automotive Services, Inc.
2700 Broening Highway
Fifth and B Streets
Baltimore, Maryland 21222

anet West,
Corporate Secretary

_hoadoo Fek

Charles S. Fax /

Matthew A. S. Esworthy

Shapiro Sher Guinot & Sandler

36 South Charles Street, Suite 2000
Baltimore, Maryland 21201

(410) 385-4271

Attorneys for Premier Automotive Services, Inc.
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YERIFICATION

City of Baltimore )
State of Maryland ) ss.

Janet M. West, being first duly sworn on oath, deposes and says that she is Corporate
Secretary of Premier Automotive Services, Inc. a Maryland corporation, acting in her corporate
capacity; that she is the person who signed the foregoing verified complaint; that she has read the
same; and that the facts stated therein are true to the best of her personal knowledge, information
and belief.

Subscribed and sworn to before me, a notary public in and for the State of Maryland, City

of Baltimore, this 2.7 day of January, 2006. :2 /] ;

Notary Publi¢ '
My Commission expires: } l/ | { ZDIO
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\} LEASE BETWEEN MARYLAND PORT ADMINISTRATION
AND

PREMIER AUTOMOTIVE SERVICES, INC.

THIS LEASE, made this __ !5t day of __ July ,.19 92 | by and between

- MARYEAND--PORT- -ADMINISTRATION; - an—instrumentality—eof—the~ Department - -of
Transportation of the State of Maryland (hereinafter referred to as “MPA") and PREMIER
AUTOMOTIVE SERVICES, INC., a Maryland corporation (hereinafter referred to as
*PREMIER");

WHEREAS, PREMIER desires to lease property at Dundalk Marine Terminal for the-
pmpc;s'e of receiving, processing and delivering import and export automobiles; and
| WHEREAS, the MPA desires to lease land at Dundalk Marine Terminal to PREMIER
for such purposes;

NOW, THEREFORE, THIS LEASE WITNESSETH, that m consideration of the sum
of Ten Dollars ($10.00) paid by each of the parties hereto to the other, and other good and
valuable considerations, the receipt of which is hereby severally acknowledged, and of the
covenants and agreements herein contained to be performed by the parties hereto, MPA and
PREMIER héreby covenant and agree as follows:

ARTICLE I

Description of Leased Premises

1.1 MPA hereby demises and leases unto PREMIER and PREMIER agrees



4 —\ to rent from MPA, upon the rentals hereinafter specified, all those lots and parcels of land
consisting of: a) 6.53 acres in Area 90, and b) approximately 16.19 acres in Areas 202 and 94,
located in Dundalk Marine Terminal, Baltimore, Maryland, as outlined m red on Exhibit A
attached hereto and made a part of this LEASE; provided however, that this LEASE shall not
take effect unless and until this LEASE is approved by the Maryland Department of
Transportation-and-the-Marytand Board of Public-Works and receives an effective date from the’
Federal Maritime Commission (FMC) unless MPA is notified that such filing with the FMC is
not required.

In the event that MPA, at any time during the term hereof, including any
renewai @m, shall reconstruct the roadway through Area 94 leading to Gateway Plaza,. the
leased acreage in Area 94 shall be reduced by the amount of acreage reasonably réquired for
Fuch reconstruction and MPA shall provide an equal amount of substitute acreage in Area 95 if
sufficient acreage is available within Area 95 and if not, then said substitute acreage shall be
provided in another area as close to Area 94 as is reasonably possible for the remainder‘of the
term hereof, including any renewal term.

1.2 PREMIER shall have reasonable access to the leased premises over the
roadways extending to the same from the main entrance to Dundalk Marine Terminal, or such
other entrance as MPA shall designate. The course of such right of access may be changed from

-.time to time by MPA but at all times, to the extent reasonably possible shall be suitable for use
‘ by heavy trucking to the exteat the same is permitted on Maryland roadways, in addition to

ordinary traffic. Use of such roadway facilities shall be in common with MPA and others
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jauthorized by MPA subject to the reasonable rules and regulations of MPA.

1.3 MPA shall supply the leased premises with facilities for light, heat, water,
electric current and sewage disposal to the degree which it deems essential. PRMR shall pay
all charges for light, heat, water, electric current and sewage dlsposal

ARTICLE II

‘Term of Lease aud Rentals

2.1 The initial term of this LEASE shall commence on the first day of the
month next following delivery to PREMIER by the MPA of wr?t(aen notice that the Maryland
Department of Transportation and Maryland Board of Public Works have approved this LEASE
and the FMC ‘has assigned the LEASE an effec;ﬁve—date. On the first day of .the month next
following delivery to I;REMIER by the MPA of written notice that the Maryland Department
pf Transportation and the Maryland Board of Public Works have approved this LEASE and that
a receipt of an effective date by the Federal Maritime Commission is not required, whiche\;er
event shall last occur, and shall end June 30, 1997.

If, at the end of said initial term, PREMIER is not in default, PREMIER
shall have the option and privilege to be exercised by the. giving of written notice to the MPA
at lease one hundred eighty (180) days prior to the expiration of sald initial term, to renew this
LEASE for an additional term of five (5) years upon the same terms and conditions as herein
contained, except with respect to the option and privilege of renewal and except that the monthly
rental for said additional five (5) year term shall be computed on the basis of the MPA tariff

rental rate schedule for Dundalk Maritte Terminal in effect at the time such renewal term




’/joommences.
In the event that PREMIER holds over for any reason after the expiration
of this LEASE, or after the expiration of tﬁe renewal term if this LEASE is renewed, without
having renewed the same in the manner specified above, then it is agreed that such holding over

shall constitute a tenancy from month-to-month only. Rental for such month-to-month tenancy

will-be-based-upor one- tudred-and-twenty” five percent (125%) of the MPA’s smndard tenl
rate schedule for Dundalk Marine Terminal, as the same may be changed from time to time.

2.2 For and in consideration of this LEASE and the permission and privilege
herein gﬁnmd, PREMIER shall pay rent to MPA for the whole of the initial term hereof, the
total sum of Two Million, Forty Four Thousand, Eight Hundred Dollars ($2,044,809.00)
payable in equal monthly installments of Thirty Four Thousand, Eighty Dollars ($34,080.00) in
)dvance on the first day of each month until cancellation or termination hereof.

23 PREMIER shall pay all tariff charges in accordance with the MPA tariff
prevailing from time to time, except for. rental payment set out in provision 2.2 above.

2.4 PREMIER shall in addition to the rent reserved herein, pay or reimburse
MPA for the payment of the following:

(i) All charges for all utility services fumished to the leased premises
including, but not limiited to, light, heat, electricity, gas, water and
sewage disposal.

- @)  All sums provided to be added to rent upon expenditure by MPA, as, by

way of example only, in Paragraphs 5.6 and 5.8 hereof.
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} i)  All taxes or benefit assessments levied by any governmental authority with
respect to the leased pfenﬁsgs and the improvements now or hereafter
erected thereon.

) 2.5 PREMIER shall pay to MPA annually, except to the extent that the

improvements are taxed to PREMIER, a sum of money computed on the basis of the full cash

value of the Ieased premises and imnprovements o it, 1€ss the allowance for inflation provided
for in Article 81, Section 14(b), of the Annotated Code of Maryland, mulﬁplied by the current
Maryland and local real estate taxes. This payment shall be due an owing each lease year during .
the term. PREMIER’s obligation pursuant to this Section 2.5 is satisfied by payment of the
annual rent provided in Section 2.2. However, PREMIER shall be responsible for all customary
licenses, permits, and _governmentai costs, fees and assessments ;issociated with PREMIER’s
] lusiness operations at the leased premises.
ARTICLE III

Use of Premises and Construction of Buildings

3.1 It is understood and agreed that the leased premises will be used by
PREMIER solely for the purposes of cleaning, cosmolining, decosmolining, undercoating, and
p related servicing of motor vehicles in waterbome commerce. No other use shall be permitted

without the prior written consent of MPA, which consent shall not be unreasonably withheld.

3.2 PREMIER shall use the leased premises and facilities for the purposes
» herein described and in ne case shall use the same or allow the use of the same, or any part or
portion thereof, for any unlawful purpose or maintain or permit any nuisance to be maintained
»



) thereon.
| PREMIER further agrees that it will comply at all times in every respect
with any and alf‘Fedeml, State, MPA and municipal laws, including mvironmcntal.laws and all
other ordinances, ru[es, regulations, orders and notices now or hereafter in force or effect which

may be applicable to the use of the leased premises, and any improvements thereon, including

.any buildings-and-improvements-erected-by- PREMIER -or-any sublessee-of PREMIER-in-the-

same manner and to the same extent as if PREMIER were the owner of the leased premises and
improvements thereon. PREMIER further agrees that it will not commit any waste on the leased
premises. | ‘ | |

33 MPA shall have access at ;111 r&spnab!e time to any part of the leased
premises for pl_updses of insbection, or for constructing or maintaining an)-' improveme%xts in,

pa or under the leased premises required to be maintained by MPA.

34 No hazardous waste shall be kept on the premises or sold either by
wholesale or retail.
3.5 PREMIER will not erect or place, or allow to be erected or placed on the

leased premises, any buildings, structures, fixtures or obstructions of any kind without the prior
written approval of the Dkéctor of Engineering of MPA, which approval shall not be
unreasonably withheld.

3.6 PREMIER shall not erect or place or allow to be erected or placed on the
premises any sign or advertising matter cxceptA s-igns which have first been expressly approved

in writing by the Director of Terminal Operations_ of MPA or by his duly authorized



-

\}epresentative, provided that under no circumstances shall PREMIER be denied the right to erect
reasonable identifying signs. PREMIER shall erect or place on the premises any signing, for
the purpose of ?egulating parking and traffic that the Director of Tgrminal _Oper{xtions might
direct. -

- ARTICLE IV

- Ownership-and-Maintenance - -- -

4.1. Any and all improvements, structures or facilities constructed or erected

by MPA upon the leased premises shall be, and continue to be, owned by the MPA.
4.2 Any and all buildings, fixtures, machinery, equipment or improvements
installed, erected or caused to be erected by PREMIER upon the leased premises at PREMIER’s
‘expense shall be owned by PREMIER and must be removed by it at its expense upon the
prmination of this LEASE or any renewal ther'eofﬁ or, in the event that PREMIER requests, in
writing, MPA’s. permission to leave any and all buildings, fixtures, machinery, equipment or
improvements erected and intact and MPA specifically notifies PREMIER in writing that MPA
specifically allows and agrees that the buildings, fixtures, ;nachinery, equipment or
improvements, erected by PREMIER may remain in place, PREMIER shall be deemed to have
abandoned all .of its property in the buildings or other fixtures, machinery, equipment or

improvements left behind to MPA.

In the event that MPA does allow and agree that the buildings, fixtures,
machinery, equipment or improvements erected by PREMIER are to remain intact after the

termination date of this LEASE or any renewal thereof, PREMIER agrees that ownership of all



- ) the aforementioned buildings, fixtures, machinery, equipment or improvements shall pass to, and
be made the praperty of MPA, free and clear of all liens and eacumbrances, and without the
payment of any"::onsideration whatsoever therefor, and PREMIER shall promptly execute such
documents as MPA. may reasonably require in order to vest title to the same in MPA.

Furthermore, in the event that MPA does not allow or agree in writing,

wh%eh— allowance ﬁt—agrecntenit'shalhnvr beunreasomablywithteld, that the Zforeméntioned
buildings, fixtures, méchinery, equipment or improvements shail remain intact upon the leased
premises after the teqninatioh.date of this LEASE, or any renewal thereof, PREMIER at its own
expense shall restore the leased premises, except pilings to the conditio;l they were in prior to
the installation or erection thereof and shall surrender possession of the leased premises in a neat
and orderly condition, ordinary wear and tear excepted.

\ 4.3 PREMIER shall 2t its sole cost and-expense during the entire term of the
LEASE, or any renewal thereof, keep the leased premises and improvements thereon ard all
parts thereof in good condition and repair, without trash and debris, both inside and outside, to
the end that the leased premises are at all times maintained in a condition comparable to that .

_ existing upon the date of the commencement of this LEASE. Upon termination of this LEASE
or any renewal thereof, the leased premises shall be retumed to MPA in a condition comparable

_ to their condition prior to this LEASE, ordinary wear and tear excepted.

4.4 PREMIER shall at its sole cost and expense during the entire term of the

LEASE keep the leased prethises and the improvements thereon in a neat and orderly appearance

without accumulation of debris or trash. All paved areas shall be maintained in a swept
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)condition.

4.5 In the event PREMIER at any time refuses, neglects or fails to perform
any of its 'oblig;ftions contained in this Article IV or in Paragraph 3.2 of this LEASE, MPA at
its option may for PREMIER's account perform such obligations or cause them to be performed,

and all amounts of money expended by MPA in connection therewith shall be paid by PREMIER

“to-MPA as additioral rent on" the next tent payment date. Said additional fent shall bé in
addition to the rent specified in Paragraph 2.2 hereof.
4.6 Upon the expiration or termination of this LEASE, or of the renewals

thereof if thé same shall be renecwed, PREMIER agrees to surrender peaceful possession of the

premises.
ARTICLE V
J Indemnity and Insurance
5.1 PREMIER agrees to indemnify, protect and. Save harmless MPA, its agents

and employees, from and against all suits, actions, claims, demands, losses, expenses and costs
of every kind and description to which:MPA, its agents and emplayees, may be subjected by
reason of injury to or death of persons or damage to property of any person, firm or corporation
whatsoever (including the parties hereto and their rmpmﬁve officers, agents or employecs) in
any manner due to, growing out of or connected with the occupation and use of the premises or
any imprqvemems thereon or parts thereof by PREMIER under this LEASE, unless solely
caused by the. negligence of MPA, regardless of whether such suits, actions, claims, damages,

fosses, eXpensw'and costs bé against or sustained by MPA, its agents and employees or be



" ) against or sustained by ‘others to whom MPA may become liable. If requested by MPA,

PREMIER will undertake to defend, at its sole cost and expense, any -and- all-suits brought
against MPA in connection with the matters specified herein. PREMIER shall not be liable for
injury to or death of persons or damage to property resulting sole(y from the negligence of .
MPA, its~agents, employees, contractors, subcontractors, or other specifically authc'wized l;y
MPkmor'aboutﬂleW‘premiscsvrmy‘parrﬂlé@f;' :

5.2 PREMIER covenants that without the consent of MPA it will not do nor
permit to be done on or about or in proximity of the leased premises imprbvements, facilities,
easements of common areas, any act or thing which will invalidate MPA’s fire, casualty,
liability or other insurance policies or \}iolz;te the terms thereof provided that MPA fumish.to
PREMIER copies of ‘sucl; policies, or the relevant terms thereof.

- ) 5.3 PREMIER shall at all times during the term of this LEASE or any renewal
thereof maintain such workmen’s compensation or employers® liability insurarice as may be
required by law and shall indemnify and save harmless the MPA against any loss, claim or
éem_ahd of employees, agents, contractors and sub-contractors of PREMIER.

5.4 PREMIER shall also maintain at its expense, and fumish MPA with, at
all times during the term of this LEASE, or any renewal thereof, liability insurance policy or
policies issued by a mutually acceptable company or companies and in such form as are
satisfactory to MPA for the protection of PREMIER arid MPA (as a named additional insured)
against any claims, suits, demands or judgements by reason of personal injury including death

and for any claims of damage to property occurring on or in proximity to the leased premises
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) or arising out of or as a result of the occupancy thereof by PREMIER. Such liability insurance
shall provide. limits of at least Five Hundred Thousand Dollars ($500,000.00) for. property
damage, and Otié Million Dollars ($1,000,000.00) in the event of injury or death of pné or more
persons, in any one accurrence. |

The limits of insurance established herein shall be subject to increase upon

request-of-MPA -in—such—amounts—as-it- may-reasonably—request -in—the -event—that -fature— - - --

éircumstances indicate their inadequacy, to the end that the limits of the same shall remain
reasonable and prudent in view of current risks.

. 35 PREMIER at all times during the term of this LEASE and any renewal
thereof, if the sanie shall be renewed, maintain on behalf of itself and MPA, fire and extended
coverage insurance on all buildings erectt;d on the leased premises at its own expense to the
kxtent of at lease eighty percent (80%;) of the fair magrket value ihcreof.

In the eveat of fire or other.casualty covered by insurance, PREMIER shall
use the proceeds of all such insurance to the extent necessary to repair or replace the buildinés;—
provided, however, that if the proceeds of insurancc— are insufficient for such purpose and

PREMIER elects not to restore the buildings, fixtires or otfier facilities to the condition in which

‘they were before such fire or other casualty then this LEASE may be terminated by MPA.

5.6 All insurance policies required by this LEASE shall provide- that they

canhot be cancelled or terminated until after at least thirty (30) days prior written notice has been

given to MPA.

In the event that PREMIER at any time refuses, neglects or fails to secure



8 \}and maintain in full force and effect any and all of the insurance required under the terms and
provisions of this LEASE, MPA at its option may procure or renew such insurance.and all
amounts of money expended by MPA in connection therewith shall be paid by PREMIER to
MPA as additional rent on the next rent payment date. Said additional rent shall be in addition
to rent paid in accordance with Paragraph 2.2

. -5F - Al iﬂsufance-poﬁciesompprdpﬁatc—cndorsements;*cerﬁﬁmwUﬂrer'
satisfactory evidence of insurance required to be procured by PREMIER under the terms and
provisions of this LEASE shall be subject to approval by MPA and copies thereof shall be
delivered to MPA. No acceptance or approval of any policy by MPA shall relieve or release
PREMIER from any liability, duty or obligation assumed by or imposed upon it by the.terms
and provisions of this LEASE. In the event that PREMIER at any time refuses, neglec-:ts or fails
p secure and mainiain in full force and effect any and all of the insurance required.unde_r the
termas and provisions of this LEASE, MPA at its option may procure or renew such insurance
and all amounts of: money expended by MPA in connection therewith shall be paid by PREMIER
to MPA as additional rent on the next rent payment date.

5.8 Nothing conta‘med herein shall require MI"A to ensure against or be liable
for any loss occasioned by fire or other casualty to tangible personal property or fixtures of
PREMIER, its agents or employees, assignees, sublessees, or invitees or of any other person,
firm or corporation upon any part of the leased i)remises occurring for any cause other than the
sole negligence of MPA, its agents or employees.

PREMIER shall promptly pay any and -all costs and expenses and all.
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5udgements and decrees which may be incurred by or obtained against MPA from time to time,

(a) in enforcing the covenants, terms or provisions of this LEASE of any renewal thereof, (b)
in obtaining posession, as the result of any default by PREMIER or otherwise, of the leased
premises, (c) in defending any action or suit for damages because of any failure, neglect, or -
default on the part of PREMIER in respect to any obligation herein contained on its part to be
- kept-and-performed. - IE MPA. shall;-without fault-on-its part;-be-made party-to-any litigation in- — - - -
respect to any matter directly or indirectly growing out of this LEASE or any renewal thereof
or ielaﬁng to the leased premises, and PREMIER is at fault, PREMIER shall pay all judgments,
decrees and costs incured by or imposed upon MPA in cormnection therewith. All such
judgements, decrees and reasona.ble' costs wﬁen paid by MPA shall become due and payable
immediately by PREMIER to MPA as additional rent. Said ad&itional rent shall be in addition
) rent pﬁd in accordance with Paragraph 2.2. PREM[ER shall have no obligation under this;
Paragraph unless MPA give PREMIER prompt notice of any suit or proceeding referred'to
hefein and offers PREMIER the opportunity to defend the same. -
' ARTICLE VI
Taxes
6.1 All City, County and State real (except as prescribed in Section 2.5 of this
AGREEMENT & LEASE) and personal property taxes which may be assessed on the leased
premises, the improvements thereon, the fee or leasehold interests, easements and fixtures and
personal property contained herein shall be paid by PREMIER, including such taxes with respect

to the same as may be billed directly to MPA.
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ARTICLE VII

Default

The following shall constitute events of default hereunder:

Non-payment whea due of any installment of rent.

" The failure by PREMIER for any cause or reason,

of the terms, covenants, provisions and conditions
of this LEASE.

Abandonment by PREMIER of all or a portion of
the leased premises provide(i that non-use of .a
portion of the same which m;iy not be needed for

the operation of PREMIER’s business shall not be

construed as an abandonment.

- The appointment of a receiver or liquidator of the

leased premises or any part thereof or of
PREMIER, its assets or any part thereof, or if

PREMIER shall be adjudicated as bankrupt or shall

be insolveat, or if PREMIER shall file a voluntary

petition under the Federal Bankruptcy Act or any

Chapter thereof, or make an assignment for the

" benefit of creditors or admit in writing its inability

-14 -
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to pay its debts generally as they become due.
(@  Assignment of this LEASE, the leased premises or
| any portion thereof, or the sublea'se; of the leased
premises or any portion thereof without the written
consent of MPA.
o | Fa_iﬁT;'é “of PREMIER to "f)"fé'\?iiié insurance as
required in this AGREEMENT & LEASE.
7.2 . If PRE:MIER'sh_al[ commit any of the events of default in Article 7.1
hereof, and shall fail to correct and rectify any such default within thirty (30) days after receipt
‘of written notice thereof from Mi’A MPA shall have the rigﬁt immediately to terminate:this
LEASE upon the giving of not less than ten (10) days written notice thereof to PREMIER
| zxthout prejudice, however, to the right of MPA to recover all rent due to the time of such
“{ermination and without prejudice to MPA's right to exercise any and all other rights given to
it as landlord by law. MPA shall also have the ﬁght to distrain on any property of PREMIER
- or any other property subject to distraint. MPA shall also ha\(e the-right to re-enter and take
~ possession of the leased premises and to let the same upon any reasonable terms approved by
-it, and in the event of such reletting PREMIER shall remain liable to MPA for the reatals
payable hereunder by PREMIER to MPA less such amounts as may actually be received by
MPA as a result of such reletting.
ARTICLE VIII

~ Termination
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) 8.1 If the premises, oi‘ any substantial part thereof, shall be appropriated and
taken for any public use hy virtue of eminent domain or condemnation proceeding, or-sold uader
the threat 'theregf, PREMIER shall have the right to terminate this LEASE upon written notice
to MPA and rental shall be paid only to the time when PREMIER surrenders possession of the

premises and any rental paid in advance beyond such time shall be returned by MPA to

)
to continue in possession of that part of the premises not so appropriated; under the same terms
and conditions hefeof, except that in such case PREMIER shall be eatitled to an équitable
) - reduction in the rental payable hereunder.
In the event of the total destruction of the lease premises or in the event
that the leased premises are damaged to such an cxten£ as to render them inoperative for the

fz)urposc of the LEASE, either party hereto may terminate this LEASE by giving written notice

. ﬂlerec;f to the other party, and the rental shall be paid only to the time of such termination and_

) any rental paid in advance beyond the date of such termination shall be returned by MPA to
PREMIER on demand.

8.2 Upon the termination of this LEASE or any renewal thereof at the end of
the term or by the exercise by MPA of any of its 1_rights hereunder, the right, title and interest
of PREMIER and any person, firm or corporation, receiver or trustee ¢laiming by, through or

» under it, shall cease a(;d determine and MPA shall have thé xigixt and authority to enter and take
full possession of the leased premises by force or otherwise, without legal process, to effect the

removal of any parties who may occupy any part of said leased premises. Upon such

-16 -
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termination PREMIER agrees to sqfrendcr peaceful possession of the leased premises and to
remove at its sole cost and. expense all buildings, structures, improvements_and equipment,
including all mxféiblc personal property located on or about the leased prem?ses whic!l PREMIER
* has heretofore or shall hereafter place upon the leased premises, arid, in addition, to restore the

ared from which the same shall be removed to its condition prior to the placing of the same on

the-leased-premises: -~ -~ - --- s
ARTICLE IX
‘ General
9.1 PREMIER shall not, without the prior written consent and appfoval of

- MPA assign this LEASE nor its rights hereunder, nor sublet any or all of the lease premises
which consent and approval will not be unreasonably withheld. In the event that PREMIER
guring the term c;f this LEASE or any renewal thereof desires to sell its interest in the building,
fixtures, machinery, equipment, or improvements owned by PREMIER to anottier party and to
sublet ﬁnc, lease premises or assign dxe LEASE to said other party and MPA approves of said
sale and approves of said sublease or assigﬁment then PREMIER shall..havc the right to so sell
said interest. Consent by MPA to any assignment or subletting shall not operate to release
PREMIER from any of its obligations set forth under the terms and conditions of this LEASE.

9.2 The MPA shall not have any duty or obligation to establish, construct or
rehabilitate any facilities for PREMIER.

9.3 Any sl'peciﬁc written waiver at any -time and under any circumstance by

either party of any breech of, or any default in, any one or more of the terms, covenants,
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provisions and conditions of this LEASE, whether before or after any suit or judgment has been
filed or obtained in connection with any of the provisions of the LEASE; shall-not be construed
to be a waiver %f any other terms, éov.enams, provisions and conditions of this pEASE or a
" waiver of any breach or default other than that specifically waived. The acceptance at any time

and under any conditions or circumstances of any sum or sums of money paid by PREMIER to

MPA after any breach or default by Lessée of any one or miore of the ferms, covenants,
provisions and conditions of this LEASE shall not constim-tc a waiver of any such breach or
default pmvidgd, however, that where such default ckmsists of the rion-paymcnt of any sum or
sitms of money due by PREMIER to MPA under the terms and provisions of this LEASE and
PREMIER pays such amount in default in full and MPA accepts such payment without
reservation, such acceptance shall constitute a waiver of such breach or default.

) 9.4 ‘ It is uaderstgod and agreed -that nothiﬁg coﬁtained in this LEASE is
intended or shall be construed in any manner o.r under any cﬁcumsﬁnw whatsoever as creating
or estzjﬂ;lishing the relationship of co-partners, or creating or establishing the relationship of a
joint venture, between the parties hereto or as constituting either party as the agent or
representative of the other; for any purpose or in any manner whatsoever.

9.5 Any and all of the duties, liabilities or obligations imposed upon, or
assumed by, either party hereto by or under the terms and provisions of this LEASE shall be
taken and oons&ued to be cumulative and the mention of any specific duty, liability or

obligation, imposed upon or assumed by either party shall be taken and construed to be

cumulative and the mention of any specific duty, liability of obligation, imposed upon or
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assumed by either party hereto, under the terms and provisions hereof, shall nat be taken or
con;strued as a limitation or restriction upon any or all of the od_te,r duties, liabilities or
obligations impé'sed upon or assumed by, either of the parties hereto. under th(? terms and
provisions of this LEASE. | ’
9.6 PREMIER is aware that it has a constitutional right to be free from any

" State-action-which-would;-in- summary-fashion-without fﬁer—ﬂetiee—and—wpﬂer—eppeﬁunity—w- e -
contest the action in a neutral forum, deprive it of any right of property to which it may be
entitled under this LEASE. With knowledge of that right, PREMIER does hereby waive the

~ exercise thereof, aind does hereby consent to all bf the summary remedies reserved to MPA
under this LEASE including, by way of example but not by way of limitation: MPA’s right to
add certain sums to rent, to terminate the LEASE and to re-enter and repossess the premises,
without prior notice except ;uch notice as is specified herein, and without an épportunity for
PREMIER to contest in advance in any neutral forum otherwise available the summary action
of MPA in qxcfcise of its rights reserved as landlord herein. Nothing in this paragraph shall be
construed to depﬁVé;I;ﬁEMIER of any right to bring any claim to which it is entitled by law or
equity to challenge any action of MI;A after the action has been taken; this paragraph simply
consents to summary acti;)n against PREMIER and removes from amdng all possible bases of
-attack on that action the one ground that the action constituted a deprivation of liberty or
property without due process‘ of law on account 'ot' a failure to provide notice §f the proposed'
action and an opportunity to be heard thereof prior to the action.

9.7 All temedies provided in this LEASE shall be taken and construed to be
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cumulative that is, in addition to any and all other remedies provid‘ed herein.

9.8 | This LEASE shall be taken and-deemed-to have been- fully made and
executed by the ‘parties hereto in the State of Maryland for all purposes and inteints and that
Maryland law shall gover-this AGREEMENT & LEASE.

9.9 Any notice given by either party fo the other under any of the provisions

hereof shall be déemed to have been propetly delivered when registered or cerfified “and
deposited in the United States mail with adequate postage affixed, addressed, as.the case may
l;e to Maryland Port_ Administration, The World Trade Center Baltimore, Baltimore, Maryland
21202, or the Premier Automotive Sew’gces,- Inc., 2700 Broening Highway, Dundalk Marine
Terminal, Baltimore, Maryland 21222, or as the same mziy be changed from time to time. in
%v'riting. - o .

9.10 It is understood and agreed that MPA is an instrumentality of the
Department of Transéortation of the State of Maryland -and can only exérci_se thosé pow;ars
expressly granted to it by the pertinent: acts of the General Assembly of Maryland, or those
thch are necessarily.implied from the powers which are expressly granted, and that-in the event
MPA is temporarily or permanently prevented, restricted or delayed in the performance of any
or all of the duties and obligations impo#ed upon it or assumed by it under the terms and
provisions of this LEASE, MPA and its officers, agents and. employees shall not be liable
directly or indirectly for any costs, losses, damagcs injuries or habxliues caused to or suffered

or mcurted by PREMIER or any other legal entity in connection with, or as the result of or

growing out of any such prevention, restriction or defay.

- 20 -
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. 9.11 This LEASE, and all the provisions hereof, shall be binding upon and

enure to the beaefit of the parties hereto and.their. respective. successors-and -assigns,-but -no - -

assignment theréof or subletting of the premises, or any part thereof, other than by operation of

law or to a successor of PREMIER shall be valid without the prior consent in writing of MPA.

. ; ' - (END)-

w

o
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IN WITNESS WHEREQF, the parties hereto have caused this LEASE to be duly

executed as of the day and year first above written.

&

ATTEST
Harhduss “Hotudas

s

APPROVED FOR LEGAL FPRM AND

sistant Attorney eral and
Counsel for the Maryland Port
Administration

-22 -

MARYLAND PORT ADMINISTRATION

Ctionn 7 Fis

Adrian G. Teel, Executive Directér

VICES, INC.
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STATE OF MARYLAND
SS:

I HEREBY CERTIFY that on this __r_\i&:____ day of 1\_\‘\\\,\\

1992, before

me; the-subscriber; a-Notary-Public-of the State-of Maryland;-in and for the _{ {3y aﬁ\\_g‘— - -

of 2o\ NG , écrsonally appeared

Xi&“\f% L. Vobinsch . , known to me (or satisfactorily
proven) to be the-person whose name. is subscribed to the foregoing instrumeat, who -
acknowledged the foregoing instrument to be- the ‘act and deed of the WRHAADOEK

dmirxiptiont PREMIER AUTOMOTIVE SERVICES, INC..
}

WITNESS my hand .and Notarial Seal the day and year last above written.

Va0, Qe Ty cacats

LY ANN NEVEDALE -
NOTARY PUBLIG 1, oy " giic. STATE OF MARYIAND

My Commassion Expizes Oclobec 19, 1994

MY COMMISSION EXPIRES: Ockobe VGG
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_STATE OF MARYLAND

SS:

I HEREBY CERTIFY that on-this _ 6—2 £ ’éﬁ day of _-- £ - }oé:}ﬁ—

1992, before :
me, the subscriber, a Notary Public of the State of Maryland, in and for the &64
of ’ﬁ /,’{__ﬂ ”/Z AL - , personally appeared

- - \—-—""'/
ﬂﬂéfbw,pc/ / ,,a,c//’ - , known to me (or satisfactorily

pi'oven) to be the person whose name is subscribed to the foregoing instrument, who

acknowledged the foregoing instrument to be the act and deed of the FIEGRHEBRHE

RAECHKICNFHEX MARYLAND PORT ADMINISTRATION.

WITNESS my hand and Notarial Seal the day and year last above written.

C 22;;;:>{Zgéggéézaz7’
77

-~

M. HMSITARY PUBLIC

NOTARY Ul YATE OF MARYLAND
umm$$ﬁ§%m

‘MY COMMISSION EXPIRES: W JANUARY 1, 1993
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SECOND AMENDMENT TO LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
PREMIER AUTOMOTIVE SERVICES, INC.

This SECOND AMENDMENT to the LEASE is made this 2™ day of

N ot Feirl , 1998, by and between the MARYLAND PORT
ADMINISTRATION, an instrumentality of the Department of Transportation of

)the State of Maryland (hereinafter referred to as “MPA”) and PREMIER
AUTOMOTIVE SERVICES, INC., a corporation, (hereinafter referred to as
“PREMIER?”).

WHEREAS, on July 1, 1992, the MPA and PREMIER entered into a
LEASE for 6.53 acres of land in Area 90 and 16.19 acres of land in Areas 202 and
94 all located in the MPA's Dundalk Marine Terminal in the Port of Baltimore;

and

WHEREAS, on July 22, 1994, the MPA and PREMIER amended the

LEASE to reflect a reduction in the leased area by eliminating the acreage in Area

' 202. The leased area was arﬁended to read, 6.53 acres in Area 90 and 7.0 acres in

{\rea 94 ( First Amendment ); and



WHEREAS, MPA, as a result of recent gate and entrance improvements to
the Dundalk Marine Terminal, needed to acquire from PREMIER a total of .06
acres in Area 90 for road widening and fence construction and PREMIER agreed
to this reduction of their leased area. This acquisition of land has therefore
reduced the total PREMIER leased acreage in Area 90 from 6.53 acres to 6.47

acres; and

NOW, THEREFORE, THIS SECOND AMENDMENT to LEASE
WITNESSETH that MPA and PREMIER hereby agree to the total acreage
reduction in Area 90 from 6.53 acres to 6.47 acres and to reduce the monthly

billing to reflect this acreage reduction.

MPA and PREMIER therefore understand and agree that the monthly
rental effective August 1, 1997 shall be reduced from $22,476.71 per month to

- $22,377.04 per month. This reduction in rent shall be for the remaining term of

the LEASE and shall be in accordance with all remaining terms and conditions of

the original LEASE and the FIRST AMENDMENT.

In all other respects MPA and PREMIER understand and agree that their
LEASE as amended shall remain in full force and effect.

R




IN WITNESS WHEREQF, the parties hereto have caused this SECOND
AMENDMENT to LEASE to be duly executed as of the day and year first

written above.

MARYLAND PORT ADMINISTRATION

¢ty Executive Direc
» 1{2oley (date)
‘ PREMIER AUTOMOTIVE SERVICES, INC.
. s

/ d 79?& - Zf (date)

APPROVED TO FORM AND LEGAL SUFFICIENCY:

M 10 Ao \ hq’,q? (date)

Assistant Atthme} General for the -
» Maryland Port Administration

13-
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RENEWAL OPTION AGREEMENT
BETWEEN
MARYLAND PORT ADMINISTRATION
PREMIER AUTOMOTIVE SERVICES, INC.

THIS RENEWAL OPTION AGREEMENT is made this _/S#

day of U’ (V4 ,19 97 . by and between the Maryland Port

) Administration (hereinafter “MPA”) and PREMIER AUTOMOTIVE

SERVICES, INC. ( hereinafter referred to as “PREMIER™).

WHEREAS, by AGREEMENT & LEASE dated July 1, 1992, MPA and
PREMIER entered into a FIVE (5) year AGREEMENT & LEASE to lease
certain parcels of property located at the Dundalk Marine Terminal, with the option
and privilege of renewing this AGREEMENT & LEASE for one (1) additional
FIVE (5) year term; and

WHEREAS, by FIRST AMENDMENT to AGREEMENT & LEASE
Mated J uly 22, 1994, PREMIER reduced the amount of acreage leased in the

—— 1 =

iy -



original AGREEMENT & LEASE by 9.19 acres; and

WHEREAS, PREMIER as the current lessee of 13.53 acres of outside
space located in area 90 ( 6.53 acres) and area 94 ( 7.00 acres) at the Dundalk
‘Marine terminal, all as outlined in Red on the attached Exhibit “A”, has requested
~ to exercise the right to renew the AGREEMENT & LEASE for an additional term
of FIVE (5) years, effective on July 1, 1997 and terminating on June 30, 2002, on

the same terms and conditions, except with respect to the amount of future rent.

NOW, THEREFORE as to, THIS RENEWAL OPTION to
| AGREEMENT & LEASE WITNESSETH that in consideration of the sum of
Five Dollars ($ 5.00) paid by each of the parties hereto to the other and other good
and valuable considerations, the receipt of which are hereby severally
acknowledged, and of the covenants and agreements hereinafter contained to be
performed by the parties hereto, MPA and PREMIER for themselves, their

successors and assigns, hereby covenant and agree as follows:

MPA hereby grants to PREMIER the exercise of its RENEWAL
OPTION for a term of FIVE (5) years. The rental under this AGREEMENT &
LEASE shall be TWO HUNDRED AND SIXTY NINE THOUSAND/SEVEN
HUNbRED AND TWENTY DOLLARS AND FIFTY-FIVE CENTS

)($ 269,720.55) PER ANNUM payable in equal monthly installments of

T 2
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TWENTY-TWO THOUSAND/FOUR HUNDRED AND SEVENTY-SIX
DOLLARS AND SEVENTY-ONE CENTS ($ 22,476.71) (Note: the current
prevailing MPA Terminal Services tariff rate is $ 19,935.00 per acre/per year)
effective JULY 1, 1997 thru JUNE 30, 1998. For each succeeding lease year of
this RENEWAL OPTION, the parties understand and agree that PREMIER will
pay and the MPA will invoice PREMIER an amount equal to rent charged for the
first lease year adjusted annually for the cumulative charge in the Consumer Price
Index, Urban Consumers. This yearly increase will be applied at the beginning of
each lease year which has been established as July 1.

The parties acknowledge that the AGREEMENT & LEASE dated July 1,

1992, remains in full force and effect.

)

The parties further understand and agree that this AGREEMENT & LEASE
modification may be subject to approval by the Board of Public Works of Maryland.

(END)
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IN WITNESS WHEREOF, MPA and PREMIER have hereunto executed
this RENEWAL OPTION as the day and year first written abo

Jameés J. 'te, Executive Director
Port Administration

) /W

PREMIER AUTOMOTIVE SERVICES, INC.

D 62777
onald A. Krach, Assistan Aftorncy Gengfal for
Maryland Port Administration
} STATE OF MARYLAND
§S:
CITY OF BALTIMORE
[ HEREBY CERTIFY thatoathis___ /" dayof QVJ««\ , 19947, before me, the

subscriber, a Notary Public of the State of Maryland, in and for the Cifly of Ba{§imore, pasonally appeared

N iy &I LA B i Executive Director, and he acknowledged the foregoing instrument to be'the act.

and{Heed of the Maryland Port Administration. ‘
WITNESS my hand and Notarial Seal, the day andyearhstwnmm above.

My commission expires QI‘,,N._.V\B |7 daoo ,ZW KAMJ&J
STATE OF oaylien d Notary Public
COUNTY OF <78 My Al oan_

Y HEREBY CERTIFY thatonttis > dayof P 199 etororme, the

subscriber, a Notary Public ofthe Stateof __Haryl4 & ,inand for the County of XA /MR S |

personally appeared _ J 427~ M. LIE7 | and he scknowledged the foregoing instrument to be duly

authorized act and deed of PREMIER AUTOMOTIVE SERVICES, INC.
WITNESS my hand and Notarial Seal, the day and year last written above.

My Commission E
My commission expires XPs. Apiil 17, 2000 7/
: Notary Public )
L | &/32/%7
— 4
'_-‘";.;—;;:’ :ﬁ;‘;
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Mr. Michael J. Robinson,

Vice President General Manager
Premier Automotive Services, Inc.

> Dundalk Marine Terminal
2700 Broening Highway
Dundalk, Maryland 21222
Dear Mr. Robinson:

» ) Enclosed is a araft lease between Maryland Port Administration and Premier
Automotive Services, Inc. for 13.47 acres in areas 90 and 94 at the Dundalk Marine
Terminal in the Port of Baltimore.

You will note specific acreage has been linked to an account “to be determined”.

[ J Based on our discussions, we are not in a position to offer the ramp-up clause
requested as this is directly associated to business new to the Port of Baltimore. Once
you identify the customer we can finalize the lease and send you two originals for
signature.

» Should you have any questions, please give me a cail.

Very truly yours,

|
JRHltrv
Enclosures
ce:  Michae!l W. Millar, General Manager of Property Management

b Gane Bailay, Director of Operations

}
[ ]
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"y DRAFT
AGREEMENT & LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
» PREMIER AUTOMOTIVE SERVICES, INC.

THIS AGREEMENT & LEASE is made and entered into this __ day of
D , 2002, by and between the MARYLAND PORT
ADMINISTRATION, an instrumentality of the Maryland Department of Transportation
("MDOT") (hereinafter referred to as “MPA”), and PREMIER AUTOMOTIVE
SERVICES, INC. (hereinafter referred to as “PREMIER").

] WHEREAS, PREMIER desires to lease certain land and improvernents at the
Dundalk Marinae Terminal for the purpose of recelving, processing, storing and
delivering import and export vehicles.

NOW, THEREFORE, in consideration of the mutual covenants-and agreements
D { herein set forth to be kept and performed by the parties, MPA and PREMIER hereby
" agree as follows:

10 BASIC PROVISIONS:

) 141 TERM. The term of ihe AGREEMENT & LEASE shall be for Five (5)
‘ years beginning on September 1, 2002 (“Effective Date” and terminating on August 31,
2007 (‘Termination Date")("Term") subject to
(1) approval of the AGREEMENT & LEASE by:
a) The Maryland Port Commission, and
) b) The Maryland Board of Public Works; and
(2) Execution of this AGREEMENT & LEASE by the parties hereto.

The first “Lease Year" shall commence on the Effective Date and shall
end at the close of one (1) calendar year following the Effactive Date; thereafter each
’ Lease Year shall consist of successive periads of one (1) calendar year.
1.1.1 Renewal Option, Provided PREMIER has complied wilh all of the
terms of this AGREEMENT & LEASE, is not in default hereunder and subject to the
Board's approval, PREMIER shall have the option to ronew this AGREEMENT &
| LEASE for three (3) additional perlod of five (5) consecutive Lease Years each
' (“Renewal Period") at tarms and conditions to be mutually agreed upon.
In order to exercise the aption, PREMIER shall provide MPA with at least
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one hundred eighty (180) days' written notice, prior to expiration of the Term, of its
intent to renew. Failure by PREMIER to so notify MPA timely shall be considered a
forfeiture by PREMIER of this option to renew. MPA and PREMIER shall in good faith
negotiate reasonable terms and conditions of the ranewal agreemenl, provided that if
the partias fail to come to an agreement, then this Section 1.1.1 shall not be
onforceable by either party.

1.2 Premises. MPA leases to PREMIER and PREMIER rents from MPA, a
tatal of 13.47 acres of land consisting of 6.47 acres in Area 90 and 7.00 acres in Area
94 at the Dundalk Marine Terminal ("DMT") in Baltimore City, Maryland, as more fully
identified and described as “Premises™ on Exhibit “A” attached hereto.

1.2.1 TBN Acreage. PREMIER agrees that Area 94 fotaling 7.00
acres, as more fully identifled on Exhibit “B" attached'hereto (“TBN Acreage) is being
leased to PREMIER to enable PREMIER to service its account with TBN in the Port of
Baltimore (“TBN account”).

‘ 1211 MPA reserves the absolute right at its sole discretion,
with thirty (30) days written notice to PREMIER, to relocate the TBN Acreage.

1.21.2 Should PREMIER fail to retain the TBN account, MPA
raserves the right to terminate this AGREEMENT & LEASE as to the TBN Acreage
effectiva the day of termination of the TBN account. In that event, the rental under
Section 3 shall be adjusted proportionately and the parties shall execute an
Amendment to the AGREEMENT & LEASE, which shall substitute a description of the
Pramises as reduced for the description of the Premises. The rights and obligations of
the parties in respect of the TBN Acreage shall cease as of the date of termination of
the lease pertaining to the TBN Acreage, subject to Section 13.10 infra, provided,
however, all of the terms and conditions of this AGREEMENT & LLEASE shall otherwise
be applicable to PREMIER occupancy of the redescribed Premises.

1.2.2 Buildings & Improvements. MPA recognizes that PREMIER
owns certain buildings and improvements within the Premises described as a large
metal framed building consisting of approximately 25,152 sq. ft. located in Area 90.
PREMIER agrees that.at the expiration of this AGREEMENT & LEASE it will at MPA's
sole aption and discretion either convey those buildings and improvements to MPA
free and clear of all liens and encumbrances without the payment by MPA of any
consideration therefor, or remove the buildings and return the premises to the original
condition prior to the building construction.

1.3 MPA Yerminal Sarvices Schedule. Where applicable the prevailing
MPA Terminal Services Schedule filed with the Federal Maritime Commission, posted

2
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on the Internet (www.mnpa.md.state.us), or atherwise published in any ather required
form, or any succassor or replacement tariff, schadule or other simitar document,
published or promulgated by MPA pursuant to Federal, State or other applicable laws
(“Schedule”), is hereby incorporated by reference into this AGREEMENT & LEASE as if
set forth at length and such shall govern and control this AGREEMENT & LEASE
except where same conflicts with this AGREEMENT & LEASE. In such event this
AGREEMENT & LEASE shall prevail.

1.4 Ingress and Eqress. MPA and PREMIER understand and agree that it
is MPA's intention to utilize properties contiguous to the Premises. Accordingly,
PREMIER expressly agrees that it shall coordinate with MPA or MPA's designate so
that free and unencumbered ingress and egress will be allowed to MPA or its
designate in transiting across the Premises in order for MPA and Its designate to utilize
the aforementioned cantiguous propertles. The location of ingress and egress shall be
mutually agreed to by MPA and PREMIER and neither party will unreasonably withhold
consent as to the original location of ingress and egress or subsequent changes
thereto.

1.5 Relocatlion. Ataay time during the Term, MPA shall have the right and
option, at MPA's sgle discretion, to relocate the Premises ar arny portion thereof, to a
comparable facility with similar berth access within the Dundatk Marine Terminal. MPA
shall give PREMIER one hundred eighty (180) days written notice of its intent to
relocate the Premises, provided that MPA shall provide thirty (30) days written notice of
its intention to relocate the TBN Acreage as provided in Section 1.2.1.1 supra. Within
thirty (30) days of the expiration of the aforesaid notice period, MPA and PREMIER
shall execute and deliver an amendment to the AGREEMENT & LEASE which shall
substitute (or add) a description of the premises for (or to) the description of the
Premises; otherwise all of the tenms and conditions of this Lease shall be applicable to
PREMIER’s occupancy of the new Premises. The relocation of the Premises shall be
at MPA’s sole cost and expense.

2.1 Use of Premises.

a)  lmport/Export Vehicles. PREMIER shall use the Premises for
recelving, processing and distribution of motor and industrial vehicles, parts and
accessorles. PREMIER shall use the Premises primarily for vehicles having a prior or
subsequent international waterborne movement over an MPA pier, berth or wharf
(“import/Export Vehicles") subject to Section 2.1 (c) infra.

b) Vehicle Guarantee. PREMIER guarantees MPA that it will

3
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b receive, process and distribute a minimum of 1,700 vehicles per acre per Lease Year
for the Premises. PREMIER further agrees that if MPA provides additional land,
PREMIER guarantees MPA that PREMIER will recelve, process and distribute a
rainimum of 1,700 vehicles per acre per Lease Year for the additional Premises. The
reloevant acreage will be calculated based on useable vehicle storage area (not

J including the area undér and around the buildings), being Eleven and One-half (11 % )
acras out of the total Thirteen and Forly-seven One Hundredths (13.47) acre Premises.

PREMIER understands and agrees that the vehicle guarantee will therefore amount to

a minimum of 19,550 vehicles per Lease Year (*Minimum Guarantee”).

» PREMIER shall process a minimum of 1,700 vehicles per acre (19,550 vehicles
per Lease Year over 11 %2 acres) in each Lease Year. PREMIER shall be required to
pay the shortfall charge, if any, at the end of each Lease Year.

c) Domestic Vehicles. PREMIER may use the Premises (o receive,
’ process and distribute vehicles not having a prior or subsequent international
mavement over an MPA pier, berth or wharf ("Domaestic Vehicles"), provided that
without the written approval of MPA the total number of such Domestic Vehicles shall
not excoeed fifteen (15%) percent of the total annual volume of vehicles received,
processed or distributed by PREMIER at the Pramises during any Lease Year. MPA
P '} and PREMIER agree that Domestic Vehicles do count toward the Minimum Guarantee.

PREMIGR, with ten (10) days written notica, may request from MPA
additional domestic vehicle processing on behalf of TBN Acreage at terms and
conditlons to be mutually agreed upon.

>
MPA and PREMIER shall in good faith negotiate reasonable terms and
conditions of the domestic vehlcle provision, provided that if the parties fail to come to
an agreement, then this Sectlon 2.1.d shall not be enforceable by either party.
» 2.2 Labor Peace and Harmony.  PREMIER shall conduct its operations

at the Premises in a manner promoting peace and harmony In the commercial
community in which It operates with due respect ta the rights and privileges of others
who work in and about that community. PREMIER shall not engage in any activity,
which works to dastroy any labor harmony in the Port of Baltimore. MPA will use its

» best efforts to promote other tenants of MPA to conduct their operations in a manner
promoting peacs and harmony in the commercial sactor.

2.3 MPA’s Reserved Rights with Respect to the Premises. MPA reserves

the right to locate, construct, install and maintain sewers and any other ufilities upon
» and across the Premises provided the locations and construction do not unreasonably
: Interfere with PREMIER's use of the Premises.

4
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30 RENTAND RENTAL PAYMENTS:

3.1 Rental Payment Schedule. Beginning on the Effective Date, PREMIER
shall pay to MPA as rental a facllity use fee of $22,377.04 per calendar month for the
Premisas and improvements. (The current land rental charge is $19,935 per acre per

Lease Year.

3.2 The facility use fee for each calendar month shall be paid to the MPA
without abatement (except as otherwise specifically provided in this AGREEMENT &
LEASE), deduction or.set off in advance on or before the first day of each and every
month that this AGREEMENT & LEASE continues in effect (“monthly rental days™) and
shall be payable at such place as MPA may hereinafter designate. PREMIER and MPA
further understand and agree that in Lease Years twa (2) through five (), MPA will
adjust the facllity use fee annually for the cumulative change in the Consumer Price
Index, Alt Urban Consumers for the Baltimore area, as published by the U.S.
Department of Labor (CPI-U). This yearly adjustment will be applied at the beginning of
each Lease Year.

} 3.3 Domestic Vehicles. For each Domestic Vehicla delivered to the
Premises, PREMIER shall pay MPA a surcharge equal to the amount specified In
Saction IV (A)(2)(e) of MPA's Terminal Services Schedule No., 15, or such similar
provision in any tariffs or schedules as subsequently may be issued by MPA.

3.4 Shortfall. In the event PREMIER does not meet its Minimum
Guarantee, PREMIER shall become liable for such shortfall and shall pay to MPA as
liquidated damages and not as a penalty, a “shortfall charge” equal to $5.48 per
vehicle times the number of vehicles necessary to bring PREMIER volumes up to the
Minimum Guarantee. Said shortfall payments shall be made at the conclusion of the
Lease Year after such has been billed by MPA, subject to Section 2.1.b.

40 INIENTIONALLY LEFT BLANK.
2.0 MAINJENANCE:

5.1 WMalntenance Obligations.
a) PREMIER shall, at its sale cost and expense, repair, replace and

maintain in good condition the Premises and every patt thereof, including the buildings

and equipment located therein, whether installed and/or owned by MPA or PREMIER

and shall perform all such items of repair, maintenance, alterations or improvements as
} may from time to time be required by a governmental body or agency having jurisdictior

5




N, FILE No.639 08/06 *02 15:42  [D:Konica FAX9GISEP FOX:4102883796 PAGE 7

e ' DRAFY
» thereof. PREMIER shall keep the Premises and all areas thereof clean and arderly.

b) MPA shali have the responsibility to remedy any inherent defects in the
structural members of the portions of the Premises constructed by it, or any other
defacts In the Premises which defects are proximately caused by inherent defects in or

b deteroration of said structural members and in no way caused by the operation of
PREMIER.

c) MPA shall only be responsible far any of the aforementioned maintenance
and repairs upon receipt of written notice from PREMIER specilying the wark to be
o performed. MPA will respond and complete work in a tirnely fashion upon receipt of
written notice and inspection.
d) MPA will maintain new light fixtures mstalled by MPA; however PREMIER
is responsible for light bulb replacement.

’ 5.2 Alterations & Improvements. PREMIER shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade fixtures
which can be removed without injury to the Premises) without first obtaining written
approval from MPA, which approval shall not be unreasonably withheld. In the event
any alterations or improvements shall be made or fixtures (other than trade fixtures

P ° | which can be removed without injury to the Premises) installed by PREMIER, such
alterations, improvements or fixtures shall, upon request of MPA, be removed promptly
by PREMIER at PREMIER's expense and the Premises restored to their original
condition upon the expiration or sooner termination of this AGREEMENT & LEASE.
PREMIER is not so instructed to remove said alterations, improvements or fixtures, the

’ same shall become the property of MPA without MPA paying any compensation
therefor. Moveable furniture and trade fixtures which are removable without injury to
the Premises shall be and remain the property of PREMIER but must be promptly
removed at the termination of this AGREEMENT & LEASE.

’ 53 PREMIER's Obllgations to MPA Property. PREMIER shall be solely

responsible to MPA for loss or theft of or damage to any and all real and personal
property, equipment and fixtures belonging to MPA and any improvements thereon, or
for which MPA is responsible, for the Premises only, unless such loss, theft or damage

» {s caused by MPA or its employees and except for moveable items that are placed on
the Premises without PREMIER's knowledge.

54 lanspection by MPA. MPA shall have the right, at reasonable
times and upon reasonable prior notice, to inspect the Premises in order to determine
> what maintenance or repairs, if any, are necessary.

]
} 5.5 Pre and Postinspections. MPA and PREMIER shall conduct a pre-

G
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D inspection of the Pramises and improvements thereon at the beginning of the Term.
MPA and PREMIER will also conduct a post inspaection of the Premises and
improvements thereon which will serve as the basis of PREMIER's restoration
responsibilities as set forth in Section 10.0 “Termination".

60 EREMIER'S ADDITIONAL RESPONSIBILITIES:

6.1 Reports. PREMIER shall submit to MPA a monthly statement of the
number of vehicles handled by make, model, manufacturer, VIN number and
J origination/destination. The report shall be due on the 15" day of each monlh for the

month preceding.

6.2 Utilities & Maintenance. Except as otherwise provided herein, PREMIER
shall contract and pay for all utility or maintenance services provided to the Premises,
> Including water, gas, electricity, telophone, sewagse, Janitorial, show removal and other
malntenance setvices.

6.3 Securlty of Premises. PREMIER shall assume complete responsibility fo
security of the Premises, and the facility improvements, buildings and property located
» thereon and therein. MPA assumes no responsibility to PREMIER for the security of
: the Premises, but reserves the right to police the use of the Premises as to fire aor other
hazard without assuming responsibility or obligation in connection therewith.

6.4 Liens and Encumbrances. PREMIER shall keep the Premises free and
> clear of all liens and encumbrances arising from its use and occupancy of the
Premises.

6.5 Quallfication to do Business In Maryland. At all times during the Term

PREMIER is and shall continue to be legally qualified to do business in the State of
» Maryland.

6.6 Signs. Signs or placards of an advertising or promotional nature may not
be painted, inscribed or placed in or on the Premises or any building or structure

locatad thereon without the priar written consent of MPA.

6.7 Rules, Regulations and Laws, PREMIER agrees to comply with all
applicable rules and regulations or ordinances of MPA pertaining to the Premises or
any bulldings or other structures located thereon for the general safety and
convenlence of MPA, MPA’s tenants, invitees, licensees and the general pubtic.

» PREMIER further agrees to comply with all applicable federal, state and municipal law:
\ ordinances and regulations. PREMIER further agrees to indemnify, defend and hold

7
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harmless MPA, its agents and employees from any liability or penalty which may be
imposed upon MPA by governmental authority by reason of any violation by PREMIER

or ils agents.

79 LIABILITY, RESPONSIBILITIES, INDEMNITY & INSURANCE:

7.1 Liabllity. MPA shall not be liable to PREMIER for any loss, injury or
damage to PREMIER or PREMIER's property from any cause unless such causo is

due fo MPA negligence.

7.2 Environmental Respongibilities.

a) PREMIER's Respoausibilities. PREMIER shall ascertain and abide
by all applicable environmental standards set by federal, state or local laws, rules or
regulations related to PREMIER's performance of its obligations pursuant to this
AGREEMENT & LEASE and/or PREMIER’s use and occupancy of the Premises
(hereinafter referred to as “Environmental Standards”). PREMIER shall establish and
maintain a program of compliance with all applicable Environmental Standards.
PREMIER shall monitor its compliance with Environmental Standards and immediately

} halt and correct any incident of non-compliance.

b) Noa-Compliance. In the event of any incident of non-compliance
with Environmental Standards, PREMIER shall:

1) Give MPA immediate notice of the incident, providing as
much detail as possible;

2) As soon as possible submit a written report to MPA,
identifying the source or cause of the nan-compliance and the method or action
required to correct the problem; and,

3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.

c) PREMIER's Liability for Non-Compliance. PREMIER shall be liable
for all environmental losses, including but not limited to, costs, expenses, losses,
damages, actions, claims, penalties, fines and remedial or cleanup obligations arising
from its fallure to comply with Environmental Standards.

73 Insurance & Indemnity.
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) a) PREMIER agrees fo indemnify, protect, defend and save harmless
MPA, its agents and employees, from and against all suits, actions, claims, demands,
damages, losses, expenses and costs of every kind and description to which MPA, its

~agents or employees may be subjected by reason of injury lo ar death of persons or by
reason of injury or damage to, or destruction of property of any person, firm or

] corporation by reason of negligence of PREMIER or its officers, agents or employees,
contractors, sub-contractors, invitees and licensees, unless caused by the negligence
of MPA, regardless of whether such suits, actions, demands; damages, losses, costs
and expenses be against or sustained by MPA, its agents and employees or be
against or sustained by others to whom MPA , its agents or employees, may become

J liable.

b) PREMIER shall at all times during the Term of this AGREEMENT &

LEASE, maintain such worker's compensation or employer s liability insurance as may
be required by law. :

c) PREMIER shall also maintain at its expense, liability insurance with
minimum limits of $ 5,000,000. per occurrence and $ 5,000,000 per aggregate for
bodily injury and property damage and $ 100,000 (any one fire) for Fire Legal Liability
for the protection of MPA and PREMIER against any claims, suits, demands, or

| . judgements by reason of personal injury including death and for any claims of damage
’ to property occurring on or about the Premises In any manner arising out of or as a
result of the occupangy thereof by PREMIER. MPA shall be named as Additional
Insured under said insurance and Cettificates of Insurance shall be forwarded to MPA
providing proof of coverage.

d) PREMIER shall also maintain throughout the Term of this
AGREEMENT & LEASE, at its sole cost and expense, praperty insurance to insure
against damage to or loss of the improvements on the Premises, including all fixtures
and equipment, sald property Insurancs ta be In the amount sufficient to provide
» coverage for the full replacement and restoration of the improvements.

e) Nothing contained herein shall require MPA to insure against any loss
occasioned by fire or other casualty to persons or tangible personal property or fixtures
of PREMIER, its agents or employees, assignees, sublessees, bailors or invitees or of

] any other person, flem or corporation upon any part of the Premises.

) PREMIER shall not use the Premises in such a manner (unless
permitted under this, AGREEMENT & LEASE) which would cause an increase in the
existing rates of insurance applicable to the bulldings or structures of which the

» Pramises are a part. | It neverthelass doas so, then, at the option of MPA, the full
. amount of any resulting increase in premiurms paid by MPA with respect to the buildings

9
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or structures of which the Premises are a part, and to the extent allocable to the Term
of this AGREEMENT & LEASE, may be added to the amount of rental specified in

Section 3 supra and shall be paid by PREMIER to MPA upon the monthly rental day
next thereafter accurring.

7.4 Lleng:.. Atall times prior to termination of this AGREEMENT & LEASE,
PREMIER shall defend, indemnify and hold harmless MPA against all liens and
charges of any kind or nature that may at any time be established against the Premises
or any improvements thereon or any part thereof as a consequence of any act of
PREMIER or its contractors, agents or employees.

7.5 Defense Against Suits. PREMIER shall promptly pay any and alf costs
or expenses (including actual attorney’s fees and consultant fees) which may be
incurred by MPA as well as any judgments or decrees in favor of MPA:

a) in enforcing the 'obiigations of PREMIER under the covenants, terms
or provisions of this AGREEMENT & LEASE;

b) in obtaining possession of the Premises as the result of any default by
PREMIER or otherwise;

c) in defending any suit or proceeding brought against MPA for the
violation by PREMIER of any law, ordinance, rule or regulation;

d) .in defending any action or suit for damages because of any failure,
neglect or default on the part of PREMIER.

7.6 Notice of Damage or Injury. In the event of any injury lo persons or
damage to property on the Premises, PREMIER shall inmediately notify MPA in writing

and shall promptly thereafter furnish to MPA copies of all reports given to PREMIER's
lnsurance carrier or carriers, '

1]
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8.1 Partial Desgtruction. If, during the Term, the Premises are partially
destroyed from any force majeure cause, MPA shall promptly restore the Premises to
substantially the same condition as they were in immediately before destruction. Such
dastruction shall not terminate this AGREEMENTS& LEASE. If the existing laws do not
permit the restoration, either party can terminate this AGREEMENT & LEASE
Immediately by giving notice to the other party. MPA and PREMIER agree that
PREMIER's rental shall be abated for that portion of the Premises being restored with
such abatement to continue until such destroyed Premises are refurbished and
avallable for use.

8.2 Total Destruction. I[f, during the Term, the Premises are totally destroyed
from any cause, MPA shall have the option elther: *

a) to provide PREMIER with a reasonable approximation of the time
necessary to conduct necessary repairs or restoration and repair or restore the damage
within the designated time period {(which in no event shall be longer than two hundred
forty (240) days), in which event such destruction shall not terminate this AGREEMENT
& LEASE; or

b} to give natice to-PREMIER within thirty (30} days of such destruction
terminating this AGREEMENT & LEASE as of the date specified in the notice, which
date shall not be less than thirty (30) days nor more than sixty (60) days after the giving
of the notica. If the existing laws do not permit the restoration, either party can
terminate this AGREEMENT & LEASE immediately by glving notice to the other party.
Total destruction shall be any destruction which precludes PREMIER from performmg
any significant portion of its operations at the Premises.

20 DEFAULTAND REMEDIES:

9.1 Default. The occurrance of any of the following shall constitute a default '
by PREMIER:

a) Defaultin Rent. Failure to pay when due any rental or other charge,
if the fallure continues for ten {10) business days after notice has been given to
PREMIER;

b) PDefault in Other Covenants. Failure to perform any other provision
of this AGREEMENT & LEASE if such fallure to perform is not cured within thirty (30)

days after written notice thereof has been given to PREMIER. If the default cannot be
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roasonably cured within thirty (30) days, PREMIER shall not be in default if PREMIER
commences (o cure tha default within the thirty (30) day notice period and proceeds
with reasonable diligence in good faith to cure the default as soon as reasonably
practicable;

c) Insalvency. To the extent parmitted by the U.S. Bankruptcy Code,
any of the following: the insolvency of PREMIER; an assignment by PREMIER for the
benefit of craditors; the filing by PREMIER of a voluntary petition in bankruptcy; an
adjudication that PREMIER is bankrupt or the appointment of a receiver for the properties
of PREMIER,; thae filing of an involuntary petition of bankruptcy and failure of PREMIER to
secure a dismissal of the petlition within sixly (60) days after the filing: the altachment of
or the levying of execution on PREMIER’s lease hold interest hereunder and failure of
PREMIER to secure a discharge of the attachment or reiease of the levy of execution
with sixty {(60) days; and

d) Abandonment. Abandonmentand vacation of the Premises without
consent of MPA {failure to occupy and operate the Premises for sixty (60) consecutive
days shall be deemed an abandonment and vacation).

9.2 Notices of Default. Notices shail specify the alieged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that PREMIER
performs the relevant provisian of this AGREEMENT & LEASE or pay the rental or
charges which are in arrears, as the case may be, within the applicable period time.

9.3 Remadias in Case of PREMIER Default. MPA shall have the
following remedies if PREMIER s in default and such default is not cured. These
remedies are not exclusive, and the electlion of one remedy shall not preclude an
election of any other remedy at a later time.

a) Termination of Agreement & Lease and Right to Possession.
MPA may, at ils option, terminate this AGREEMENT & LEASE and terminate
PREMIER's right to possession by giving written notice of termination to PREMIER.
Upon receipt of such notice, PREMIER shall vacate the Premises immediately and
within thirty (30) days thereafter remove any property of PREMIER, including any
fixtures that PREMIER is raquirad to remave at the end of the Term and perform any
cleanup, alleratlons or other work required to leave the Premises in the condition
required at the end of the Term of this AGREEMENT & LEASE and deliver all keys to
the MPA.

b) Re-entry and Distraint. MPA may, at its option, terminate this
AGREEMENT & LEASE and re-enter the Premises and distrain upon any of

PREMIER's property.

12
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C) Liquidated Damages. MPA shall have the right to receive from
PREMIER as of the date of termination the following sums as liquidated damages and
not as a penalty:

1) The amount of the unpaid rental accrued and due at the time o
the termination of this AGREEMENT & LEASE;

2) The amount, at the time of the award of a subsequentlease to
a third party, by which the unpaid rental for the rest of the Term of this AGREEMENT &
LEASE exceeds the rental obtained from a subsequent lease to a third party provided
that the amount of the loss of rental does not exceed such amount that PREMIER
proves could have been reasonably avoided by MPA‘ mitigation; and

3) Any other amount, and court costs, necessary to compensate
MPA for all detriment proximately caused by PREMIER's default, including the
reasonable costs of any cleanup, refurbishing, removal of PREMIER's property and
fixtures, or any other expense accasioned by PREMIER’s failure to quit the Premises
upon termination and to leave them in condition specified herein.

4) The shortfall charge for each and every Lease Year
remaining In the Term, including the Lease Year of tormination, and without prejudice tc
recovery by MPA of any shortfall charge due at the time of termination of the
AGREEMENT & LEASE.

9.4 Use of Abandoned Property. Provided MPA gives prior written naotice
PREMIER, MPA may:

a) use all or any part of PREMIER's personal property and {rade fixtures
remaining on the Premises beyond thirty (30) days after termination of this
AGREEMENT & LEASE without compensation to PREMIER and without liability for
such use or damage, or

b) “store all or any of PREMIER's personal property and trade fixtures fo
the account of and at the expense of PREMIER.

9.5 MPA Obligation to Relet. Following termination, MPA shall make all
reasonable efforts to relet the Premises; provided that MPA shall have no obligation tc
relet for any use or purposes inconsistent with MPA's interasts or to relet to a person
ot entity that MPA may, in the reasonable exarclse of its judgment, consider
objectionable. In reletting the Premises, MPA may relet all or part of the Premises,
alone or in conjunction with other properties, for a term longer or shotter than the term

13
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of this AGREEMENT & LEASE, upon any reasonable terms and conditions. If MPA
relets the Premisas, rental that MPA receives from reletting shall be applied to the
payment of:

) First, any indebtedness from PREMIER to MPA other than rental due fron
PREMIER; '

Second, all costs, including for maintenance, incurred by MPA in refetting;

) Third, rental due and unpaid under this AGREEMENT & LEASE. After
deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of
future rental as rental becomes due under this AGREEMENT & LEASE. In no event
shall PREMIER be entitled to any excess rent receivéd by MPA. If, on the date rent is

) due under this AGREEMENT & LEASE, the rental recaived from the reletting is less
than the rental due on that date, PREMIER shall pay to MPA, in addition to the
remaining rental due, all costs, including for maintenance, MPA incurred in reletting that
remain after applying the rental received from the reletting as provided in this
subsection.

' 100 IERMINATION:

10.1 Surrender. Upon expiration or earliér termination of this AGREEMENT &
LEASE, PREMIER shall surrender the Premises in the same condition as received
» except for ordinary wear and tear and destruction to the Premises, except for alteration:
which PREMIER has a right to remove or is abligated to remove. PREMIER shall pay
for or perform all restoration made necessaty by its use of the Premises (except for
normal wear and tear) and/or the removal of any alterations or removal of PREMIER's
personal property.

10.2 PREMIER Termination. PREMIER may elact to terminate this
AGREEMENT & LEASE upon ninety (90) days written notice to MPA if PREMIER is
prohibited from use of the Premises ar from conducting its business in Maryland or the
United States as a result of the lawful act of any governmental authority in the United
» States of America.

10.3 MPA Termination. MPA may terminate this AGREEMENT & LEASE
upon ninety (80) days written notice to PREMIER if MPA is prohibited from performing
its obligations hereln as a result of the lawful act of any governmental authorlty in the

» United States of America.

14
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11.0 ROWERS OF MPA:

It is understood and agreed that MPA is an instrumentality of the Department of
Transportation of the State of Maryland and can only exercise those powers expressly
granted to it by the pertinent acts of the General Assembly of Maryland, ar those
powers which are necessarily implied from the powers which are expressly granted.
MPA (s also subject, In some of its operations, to regulation by the United States of
America and agencles or commissions thereof. In the event MPA is temporarily or
permanently prevented, restricted or delayed by statute, regulation or court decisian in
the performance of any or all of the duties and obligations imposed upon it or assumed
by it under the terms and provisions of this AGREEMENT & LEASE, MPA and its
officers, agents and employees shall not be liable directly or indirectly for any costs,
losses, damages, injuries or liabilities caused to or suffered or incurred by PREMIER or
any other legal entity in connection with, or as the result or, or growing out of any such
prevention, restriction or delay. MPA represents and warants that it is presently
empowered under Maryland law to enter into this AGREEMENT & LEASE and to
perform any and all of the duties and obligations imposed upon it or assumed by it
under the terms and provisions of this AGREEMENT & LEASE.

120 FEQRCE MAJEURE:

a) MPA and PREMIER shall not be llable for any failure, delay or
interruption in performing their individual abligations hereunder due ta causes or
conditions beyond their control, Including without limitation thereto, acts of God, act or
state of war, order by any agency or commission of the United States of America, public
emergency, strikes, boycotts, picketing, and work stoppages.

b) Except for a strike, riot, act of God or any act or state of war or public
emergency or Gavernment regulations, no abatement, diminution or reduction of the
rent or other charges payable by PREMIER shall be claimed by or allowed to PREMIER
for any inconvenlance, intarruption, cessation or loss of business or ather loss caused,
directly or indirectly, by any present law, rule, requirement, order diraction, ordinance or
regulation of the United States of America, or of the State, county or city governments,
or of any other municipal, governmental or tawful authority whatsoever, or by priorities,
rationing or curtailment of labor or materlals, or by war or any matter or thing resuiting
therefrom, or by any cause or causes beyond the control of MPA, nor shall this
AGREEMENT. & LEASE be affacted by any such cause.

¢) PREMIER or the MPA (depending upon whoever claims Farce
Majeurs) shall bear the burdan of proof of the Force Majeure defense.

130 QENERAL PROVISIONS:

15
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13.1 Assignment & Subletting. PREMIER shall not assign this
AGREEMENT & LEASE nar sublet the Premises in whole or in part, without the prior
‘written consent of MPA and approval of the Maryland Board of Public Works. Consent
by MPA to any assignment or subletting shall not operate to release PREMIER from
any of its obligations under the terms of this AGREEMENT & LEASE. Without
prejudice to the foregoing, and subject to Board of Public Works prior approval,
PREMIER may sublet the Premises to any automobile manufacturers deemed
reputable by MPA.

13.2 Notices. Any notice permitted or raquired to be served upon any party
shall be in writing and served personally or sent by certified mail, return receipt
requested, at the addresses set forth below. Noticeg will be effective upon receipt or
first attempted delivery. Either party may change its address by notifying the other
party of the change; thereafter, notice shall be given at such substituted address.

TO PREMIER:
President
Premier Automotive Services, Inc.
) ADDRESS
‘ ADDRESS

TO MPA:
" Executive Director
" Maryland Port Adminlstration
“The World Trade Center, 20th Floor
Baltimare, Maryland 21202

13.3 Waivers. No waiver by either party at any time of any of the terms,
conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed
or taken as a walver at any time thereafter of the same ar any other term, condition,
covenant or agreement herein contained, nor of the strict and prompt performance
thereof by the other party.

13.4 Applicable Law. Itis expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be canstrued
according to the laws of the State of Maryland and any applicable federal law. Any
suits arising under this AGREEMENT & LEASE shall be brought and prosecuted in the
Foderal or State courts In the State of Maryland or before the Federal Maritime
Commission wherg applicable.

13.5 Binding Effect. This AGREEMENT & LEASE shall bind the parties, thei

16




“ s €

- F:!LE No.641 846 ’02 15:52 IDKonvios FQX%ISFP Fq(:41028837$6 _ "
- maE 2

DRAYT

SUCCESSOrs and assigns.

13.6 . Authority. Each individual executing this AGREEMENT & LEASE on
behalf of a party represents and warrants that he or she is duly authorized to execute

and deliver this AGREEMENT 8 LEASE on behalf of such party.

13.7 Severabllity. The invalidity of any provision of this AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the
validity of any other pravision of this AGREEMENT & LEASE.

13.8 Headings. The headings contained herein are for convenience and
refarence only and are not intended to define or limit the scope of any provision of this

AGREEMENT & LEASE.

L

13.9 Quiet Enjoyment. MPA covenants and agrees that so long as
PREMIER Is not in default hereunder, it shall quiedy enjoy the Premises.

13.10 Survival. All representations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be performed or
abserved, In whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, including (without limitation) the obligations of PREMIER pursuant to Section 7
hereof, shall survive the termination of this AGREEMENT & LEASE.

13.11 AGREEMENT & LEASE for Sole Benefit of Parties. The parties
intend that the mutual cavenants containad in this AGREEMENT & LEASE shall be for
the sole benefit of the parties and that no other person, corporation or other entity is
intended to be a benaficlary of this AGREEMENT & LEASE.

13.12 Amepdments. This AGREEMENT & LEASE may be amended from
time to time provided the parties mutually agres to such amendment and the
amendment is statad in wilting in a document making specilic reference to this
AGREEMENT & LEASE and signed by both parties, subject to the approval of the
Maryland Board of Public Works.

13.13 Duties, Liahilitles, Obligations Cumulative. Any and all of the duties,

liabilities or obligations imposed upon, or assumed by, either party hereto or under the
terms and pravisions of this AGREEMENT & LEASE shall be taken and conslrued to

be cumulative.

13.14 Remedies Cumulative. All remedies provided in this AGREEMENT &
LEASE stiall be taken and construed to be cumulative; that is, in addition to any and all

17
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other remedies provided to the parties at law or in equity.

13.15 Integration. This AGREEMENT & LEASE constitutes the entire
agreement between MPA and PREMIER with respect to the Premises and supersedes
all prior agreements, oral or written, betwaen the parties. There are no terms,
obligations or conditions other than those contained herein. No statement or writing
subsequent to the date hereaf purporting to modify or amend the terms and conditions
hereof shall be binding unless evidenced by an agreement in writing signed by a duly
authorized representative of both parties making specific reference ta this
AGREEMENT & LEASE.

(END)
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IN WITNESS WHEREOF, the parties hereto have caused this
AGREEMENT & LEASE to be duly executed as of the day and year first above written.

PREMIER AUTOMOTIVE SERVICES, INC.

By:

James G. Robinson
President

MARYLAND PORT ADMINISTRATION

BY:

James J. White
Executive Director

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

Assistant Attorney General

19
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STATE OF MARYLAND
SS:
OF MARYLAND

{ HEREBY CERTIFY that on this day of , 2002, .
bafore me, the subscriber, a Notary Public of the State of Maryland, in and for
the of Baltimore, personally appeared James J. White,

Executive Director, known to me (or satisfactorily proven) to be the parson
whose name is subscribed to the foregoing instrument, who acknawledged the
foregolng instrument to be the act and deed of the Maryland Port Administration.

WITNESS my hand and Notarial Seal the day and year last above written.

NOTARY PUBLIC

MY COMMISSION EXPIRES:

(SEAL)

20
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§S:
OF
| HEREBY CERTIFY that on this day of . 2002,
before me, the subscriber, a Notary Public of the State of , in and for the
of personally appeared James G. Robinson who

acknowledged himself to be the Presldent of PREMIER AUTOMOTIVE SERVICES,

INC. and that he, as such belng authorized so to do, acknowledged the foregoing
Instrument to be the duly authorized act and deed of PREMIER AUTOMOTIVE

SERVICES, INC.

WITNESS my hand and Notarial Seal the day and year last abave wrillen.

NOTARY PUBLIC

MY COMMISSION EXPIRES:

(SEAL)

21
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CONFIDENTIAL
Page 1 ?
1 CONFIDENTIAL :
2 IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND
3 BALTIMORE DIVISION
| IN RE: Chapter 11
PREMIER AUTOMOTIVE
5 SERVICES, INC. Qas@ No.: 05-20168
Debtor
6 * * * * * * * * * * * * * *
7 PREMIER AUTOMOTIVE SERVICES, Adversary No.: :
INC. i
8 05-01378
Plaintiff
9 vs.
10 ROBERT L. FLANAGAN, et al.
11 Defendants
/
12
13 The deposition of MICHAEL ROBINSON was held
14 on Monday, October 17, 2005, commencing at 9:40 a.m. at
15 the offices of Maryland Port Administration, The World
16 Trade Center, Baltimore, Maryland 21202 before Susan M.
17 Wootton, Notary Public.
18 '
19
20
21 REPORTED BY: Susan M. Wootton, RPR, CLR
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1 (A discussion was held off the record.) é
i
2 {(The witness returned to the room.) i
i
3 (The reporter read back the last question E
%
4 and answer as requested.) H
5 MR. FAX: Just to clarify, this is in the E
6 context of whatever discussions he has recently had? ?
7 MR. SMITH: That is correct. What do you é
8 process for CNH? §
9 THE WITNESS: A number of different |
10 agricultural and construction vehicles. :
11 Q Can you describe those vehicles for us? X
12 You say agricultural and construction. What are you :
13 talking about? ;
14 A Maxim, or you can go compact tractors, g
15 Maxim tractors, Magnum tractors, that is kind of like é
16 small, medium, large, wheel loaders, tractor loader, §
i
17 back hoes, excavators, balers, combines. I think I've
18 got them all.
19 Q When you describe a vehicle as a baler,
20 what are you talking about? What does it look like?
21 Is that like -- ;

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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1 A Are you familiar with the term, I guess

2 like bale of hay and all that? You've got like, you've
3 got two types of balers that are like round or squate

4 depending on the way that it makes the hay go.

5 Q Okay.
6 A So, the particular balers that we handle
7 have, have wheels on them, and then you would actually

8 attach a tractor hitch to the baler and then go ahead

PRSINGD R N2 S RORes Lt Y KRR

9 and move it around the field to do whatever you, you
}
10 know, particularly do, and we handle both import and
i
11 export balers. 3
12 Q When you use the term, describe the
13 equipment as an excavator, a vehicle as an excavator, ;
3
14 what are you talking about? %
)
15 A A metal dinosaur with metal tracks. i
3§
16 Q It has an arm and a reach, but it has the

17 bucket on it --
18 A That is correct.

19 Q -- where the operator sits on it and scoops

20 into the dirt and pulls dirt up?

21 A Exactly.

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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1 Q Can you drive these tractors into the
2 building at lot 907?
3 a Some yes, some no.
4 Q What is the nature of the work that you do
5 for Hino trucks? )
6 A We receive, process, store and accessorize
7 units.
8 Q When you say accessorize, what does that
9 mean?
10 A It means to add different accessories to
11 the, to a base model truck.
12 Q You said add accessories to a base model
13 truck. Can you give us an example of an accessory that
14 you add?
15 A Sure, air conditioning.
16 Q Okay. Anything else?
17 A Well, there is plenty, dual fuel tanks,
18 radio cassettes, I guess nowadays ig's radio DVDs, tire
19 swaps, block heaters.
20 ' MR. FAX: What?
21 THE WITNESS: Block heaters, decals, pin
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10

20

21

Towson Reporting Company

410-828-4148

L stripes.

Q

3 Toyota?

Q

11 of Hino?

Q

“+

What 1s the relationship between Hino and

9 and units that are already assembled.

Do you do any work for Toyota independently

19 pricing letter.

What is a pricing letter?

Just it shows, I should say pricing

Page 47

4 A Well, Hino is a subsidiary of Toyota, an
5 independent subsidiary of Toyota. i o
:
3
6 Q What type of work do you do for McCormick? 1 ‘
7 A We receive, process and store, store 3
!
4
8 tractors that come in via container in knock-down form 4
i
H

A B ¢

v

12 A No. H
13 ¢] Does there currently exist a contract i
14 between Premier and Hino for the processing work that :
15 you perform at Premier? é

i
16 A No, we are working off a pricing letter. é

:
17 MR. FAX: What? Excuse me. %
18 THE WITNESS: We are working off of a !

!

GORE BROTHERS Whitman Reporting-Rockville
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1 schedule. It shows the time frame and then the price,
2 you know, per unit, per accessory you effect, in other

3 words, anything that is done.

i8 discussions as to whether Hino, whether there is any

4 Q Is there a duration on the rates that you i
- |
5 give them for the work, for the pricing letter? K
;
6 A Yes. l%
7 0 When does the current pricing letter with E
8 Hino expire? s
9 A I'm not sure. ;
10 Q Have you been involved in any discussions, ;
11 negotiations with Hino for future work? %
12 A No . i
13 Q Have you been involved in any discussions é
14 internally in which Hino has been discussed as a future §
15 client of Premier? g
|
16 A Can you repeat that again? é
3
17 Q Have you been involved in any internal §
i
:
19 prospect for Hino as a future client? %
£
20 A Yes.
21 0] Based on those internal discussions, 1is

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
410-828-4148 410-837-3027 301-279-7599



CONFIDENTIAL

]

sty

Page 49 i
1 Hino, 1s Hino, will Hino still be a customer at the end 3
2 of this year? E
3 MR. FAX: I‘'m not sure I understand the
4 question. I've got to object. g
5 MR. SMITH: Okay. Let me see if T can't

6 clean it up. It's a little ragged, okay.

7 Has Hino informed you whether they will

T e ST e ———

8 still do business with you by, at the end, after the
9 end of this year, after December 20052

10 THE WITNESS: No. !
11 Q Is that, no, they haven't told you or, no,
12 that they would not be doing business with you?

13 A No, they haven't told us that we are not
14 going to be doing business with them.
15 Q Have you been involved in any internal

16 discussions regarding Hino moving its operations to the

17 West Coast at the end of this year?
18 A Yes.
19 Q Has Hino informed you that it will be

1

20 moving its operations to the West Coast at the end of

21 this year?

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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1 A Yes.

2 Q At the end of this year, will Premier still

3 be a processor for Hino trucks?

4 A I'm not sure.

5 Q To your knowledge, does Premier ha;e a

) contract with McCormick?

7 A No.

8 Q Can you describe for us the arrangements

9 that you have with any entity for doing McCormick's
10 work?
11 A We do work based on the pricing letter.
12 Q Can you tell us who you offered the pricing ;
13 letter to? Was it directly to McCormick or was it to E
14 somebody else? é
15 A No, it's to McCormick directly.
16 Q And is that pricing letter valid for a
17 year, or is there some other arrangement? L
18 A It's actually an ongoing letter. g

{

19 0] How many vehicles do you process for g
20 McCormiék?
21 A Approximately 500-plus.

Whitman Reporting-Rockville
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MR. FAX: In what time frame are we talking

about?
MR. SMITH: I'm trying to find out. When
you say 500, is that 500 a month or 500 a year?
THE WITNESS: I would say it's a yearly
basis.
Q You also rent from the Maryland Port

Administration, lot 401 at Dundalk, Dundalk Marine

Terminal, is that correct?

A That is correct.

Q Do you do different work at 401 than you do
at lot 907

A Some different, some similar.

Q Okay. What do you do differently at lot

401 than you do at lot 90?

A Loader installation and assembly of
tractors.

Q Is there a building located on lot 4012

A Yes.

Q ‘ Do you own the building at lot 4017

A Yes.
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L Q What is the size of that building?
2 A I don't have the specific dimensions with
3 me, but I mean it's approximately 27,500 feet.
4 Q Is the building, to your knowledge, is the
5 building on lot 401 larger than the building a; lot 902 :'
6 (A discussion was held off the record.)
7 0 I will repeat the question. 1Is the
8 building at lot 401 larger than the building at lot 90?2
9 A What do you mean by larger?
10 Q In terms of dimensions.
11 A Yes. 'j}
12 Q Does the building at lot 401 have a paint | |
13 and body shop? ;
14 A No.
15 Q Does it have a wash line?
16 A No.
17 0] Has Premier processed vehicles for CNH at
18 lot 4012
19 A Yes.
20 Q ' Has Premier processed vehicles for Hino on

GORE BROTHERS
410-837-3027
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A Yes. :

Q Has Premier processed vehicles for
McCormick at lot 40172
A Yes.

Q For lot 90, have you told, can you think of

anything else that you process on lot 90 than what

you've already told us?

A No. s

RIS T

Q Since January 1, 2001, have you processed

BV TE M TRy

any vehicle that did not have its point of origin from

RIICE e

water—-borne commerce?
Stated differently, have you processed any
vehicles that didn't come in on a ship?

MR. FAX: Well, he said they were ¢

processing --

THE WITNESS: You're talking about, I guess
more, are you talking about water-borne or are you
talking about -- water-borne, okay, that is fine,
either coming in or out?

MR. SMITH: Yes. We will get to going out.

I'm dealing with both ways. I just broke it out for

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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1 clarity.
2 THE WITNESS: You're saying water-borne
3 commerce means in or out, export or import?
4 MR. SMITH: Right, that's correct.
) THE WITNESS: That's what you're gétting % ;°
6 at. No.
7 MR. SMITH: Okay.
8 MR. FAX: Well, no, he said point of origin
9 from water-borne commerce. : :
10 MR. SMITH: That's correct. Right.
11 MR. FAX: If it's export, its point of
12 origin.
13 MR. SMITH: That's correct. Right.
14 MR. FAX: The point of origin might be
15 somewhere on land. It's point of destination is the
16 water-borne --
17 MR. SMITH: Let's go off the record a
18 second.
19 (A discussion was held off the record.)
20 ' MR. SMITH: Have you processed any vehicles
21 at lot 90 that, in terms of, that did not come into

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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this port via ship? T will just do it that way.

kit 30 o ALl A e P

THE WITNESS: No.

v
poren

MR. SMITH: Okay. Have you processed any

et St WU e s

vehicles at lot 90 that were prepared, that were not

prepared for exporting via ship?

MR. FAX: Time frame?

- mpmaep———
VUG A 4l ) St ARV HR AT A

Eerw

MR. SMITH: Since January 1, 2001.
THE WITNESS: Could you repeat that again?
Q Okay. Have you processed any vehicles
since January lst, 2001 on lot 90 that wasn't being

prepared for export?

A Yes.

Q Qkay. Can you tell us what those were?
A The import units that we were processing.
Q Okay. Since January 1, 2001, have you

worked on any vehicles on lot 90 not recently imported

by water into the port of Baltimore at the Dundalk

(S e AN BN IO 5 A B AR Benthdiod 11 1 5

Marine Terminal or any other terminal?

A What do you mean by worked on?

'

Q Worked on, okay, I will use your term in

terms of process.

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
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1 Have you processed any vehicles not

2 recently imported by water into the port of Baltimore?

3 A We have done maybe a few, what I would call

4 like body and paint repair for private cars, but no,

5 but no storing or processing or handling. )

6 Q Okay. Do you have work that is performed

7 on lot 90 that couldn't be performed at lot 40172

8 MR. FAX: 1I'm sorry?

9 MR. SMITH: Do you have work, like do you
10 have processing work, when you process a vehicle, 1is
11 there work that, that you couldn't perform at lot —--
12 MR. FAX: Could not perform?

13 MR. SMITH: -- could not perform at lot
14 4017

15 THE WITNESS: Yes.

16 Q What is that?

17 A Body and paint and certain, certain

18 warranty and campaign work.

19 0 Okay. Is that because 401 doesn't have a
20 body and paint shop?

21 A That is correct.

Whitman Reporting-Rockville
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1 (A discussion was held off the record.)

2 Q Mr. Robinson, you testified that Premier

3 was doing work for BDS on behalf of AGCO?

4 A That 1s correct.

5 0 Who is AGCO?

6 A It's a large manufacturer of farm and

7 construction equipment headquartered in, in Georgia.

8 Q How often are you doing this work for BDS?

9 (A discussion was held off the record.)
10 THE WITNESS: Bob, David, Sam.
11 Q What was that?
12 A Bob, David, Sam. Approximately every week,
13 every other week.
14 Q Do you know how many vehicles that you're
15 processing?
16 A Well, it's in, a big chunk of our work is
17 actually body and paint repair, and in the past we have
18 done warranty campaigns as well.
19 But, to give you an idea, in the last six
20 months w; have probably, alone we have probably painted
21 over, done about, I want to say, 70 different, you
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1 know, different applications of paint, painting work.
2 Q Is your view that, if Premier must limit
3 its activity at Dundalk Marine Terminal to just
4 lot 401, Premier cannot continue its operation and will
5 be forced out of business? ~
6 A Repeat the question again?
7 Q If you didn't have lot 90 and only had
8 lot 401, is it your view that Premier then would be
9 forced out of business?
10 A Yes.
11 Q What 1s the basis for that position?
12 A My opinion?
13 Q Yes, what 1is the basis for that position?
14 You've stated that you agreed with that.
15 A Well, I think the nature, the nature of our
16 business, it's necessary to have certain facilities
17 that 90 provides, lot 90 provides and it's important in
18 solicitation of new business.
19 Q To your knowledge, has Premier looked for
20 space oéf the Dundalk Marine Terminal to carry on its
21 operations?
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Robert L. Ehrlich, Jr,
Governor

Maryland Port Administration
The World Trade Center
Baltimore, Maryland 21202-3041

Maryland Port Commission

Robert L. Flanagan

February 9, 2004 Chairman

Wayne K. Curry
George C. Doub, 111

Mr. Michael J. Robinson, Thomas T. Koch
. C

Vice President General Manager Milton H. Miller, Sr.
Premier Automotive Services, Inc. Robert 1. Sewall
Dundalk Marine Terminal Fred L Wincland
2700 Broening Highway Exeoutive Divector

Dundalk, Maryland 21222

Dear Mr. Robinson:

As you know, the Maryland Port Administration and Premier Automotive Services,
Inc. have been in negotiation to provide Premier a new lease that would replace the
expired agreement. These negotiations have continued since the lease expiration of
June 30, 2002 and the MPA agreed to place the lease in a holdover status recognizing
our continued negotiations. To date, these negotiations have been unsuccessful.

It is the policy of the MPA to require automobile tenants to guarantee a specific
throughput rate for each acre of land that they occupy. Since Premier Automotive has
been unable to provide the business commitment to meet the throughput rate, we feel
that it is in the best interest of both parties to discontinue any long-term lease
provisions and issue a month-to-month lease for the premises presently occupied by

Premier.

We have enclosed, for your signature, a month-to-month lease for a total of 6.47
acres in Area 90 at the Dundalk Marine Terminal. We would ask that you sign the
agreement as soon as possible and return it to the MPA for execution. We are hoping

to receive the signed agreements from you by February 24, 2004.

Should you have any questions about the lease agreement or our throughput
policy, please give me a call.

JRH/trv
Enclosure L
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LEASE
PREMIER AUTOMOTIVE SERVICES, INC.

THIS LEASE made as of this _____ day of 2004, by and between
MARYLAND PORT ADMINISTRATION, an instrumentality of the Department of
Transportation of the State of Maryland (hereinafter referred to as "MPA") and Premier
Automotive Services, Inc. (hereinafter referred to as "Premier").

in consideration of the mutual covenants and agreements hereinafter contained
and the rents hereinafter reserved MPA and Premier agree as follows:

SECTION 1: DEMISE.

MPA hereby leases to Premier and Premier leases from MPA the land and
improvements consisting of approximately 6.47 acres in Area 90, Dundalk Marine
Terminal, 2700 Broening Highway, Dundalk, Maryland 21224, as more fully identified
and described on Exhibit A attached hereto ("Premises") from month to month
commencing on February 1, 2003 (“Effective Date"). MPA recognizes that Premier has
constructed, installed and owns certain buildings and related improvements,
appurtenances and fixtures pre-existing on the Premises at the Effective Date hereof,
described as including a large metal-framed building consisting of approximately 23,750

square foot (“Pre-Existing Improvements”)
SECTION 2: MPA TERMINAL SERVICES SCHEDULE.

Where applicable the prevailing MPA Terminal Services Schedule filed with the
Federal Maritime Commission, posted on the internet (http://www.mpa.state. md.us/, or
otherwise published in any other required form, or any successor or replacement tariff,
schedule or other similar document, published or promulgated by MPA pursuant to
Federal, State or other applicable law (“Schedule”),"is hereby incorporated by reference
into this Lease as if set forth at length and such shall govern and control this Lease
except where same conflicts with this Lease. In such event this Lease shall prevail.

SECTION 3: RENT.

Premier shall pay as rent for the Premises the sum of Eleven Thousand Eight
Hundred Sixty-one Dollars and Sixty-Seven Cents ($11,861.67) per month (6.47
acres @ $22,000 per acre/per year) the first month’s rent being due on the Effective
Date. Thereafter, the rent for each month shall be paid to MPA in advance on or before
the first day of each and every month that this Lease continues in effect ("Monthly
Rental Day") without notice, demand, abatement (except as otherwise specifically
provided in this Lease), deduction or set-off, and shall be payable at such place as
MPA may hereinafter designate. If the Effective Date shall be on a day other than the

.



first day of a month, the rent for any such month shall be prorated and paid on a per
diem basis. '

Premier shall pay to MPA as additional rent (“Additional Rent") all other sums of
money, which shall become due and payable under this Lease. Uniess a date for
payment is otherwise specified herein, all Additional Rent shall be due and payable
within thirty (30) days of invoicing by MPA. Premier’s obligation to pay the rent and
Additional Rent shall be independent of MPA’s obligations under this Lease.’

Should MPA increase rental rates in the Schedule, those increased charges
shall immediately apply to this Lease and all rental rates and monthly charges in this
Lease shall be changed to reflect that increase with effect from the date of increase.

SECTION 4: SECURITY DEPOSIT,

Premier shall pay to MPA a security deposit equal to one month'’s rent, which
amount shall be paid on the Effective Date and shall be held as security for the
performance by Premier of its obligations under this Lease. The security deposit shall
be refundable on the termination of the Lease without interest, provided the Lease has
been complied with in all aspects by Premier. If Premier shall default in any obligation,
MPA shall be entitled to apply the security deposit, pro tanto, against any damages
which it may sustain, but such application shall not preclude MPA from recovering
greater damages if the same can be established.

SECTION 5: TERMINATION.

Either party hereto may terminate this Lease at anytime by giving not less than
thirty (30) days prior written notice to the other party, unless a lesser period is ‘
prescribed under any other section hereof, and subject to Section 35 hereof.

If this Lease is terminated for any reason whatsoever other than for defauit by
Premier or pursuant to Section 21 hereof, the rent and other charges set forth herein
shall be apportioned as of the date of termination and Premier’s account credited with
respect to any pre-paid rent or charges, or debited accordingly. Any balance owing by
one party shall be paid to the other within a reasonable time.

If MPA terminates the Lease as a result of default by Premier or pursuant to
Section 21 hereof, Premier shall nevertheless remain liable for (a) any rent and
damages which may be due or sustained prior to such termination, all reasonable costs,
fees and expenses, including, but not limited to reasonable attorneys’ fees, incurred by
MPA in pursuit of its remedies hereunder, or in renting the Premises to others, together

with (b) liquidated damages of one month'’s rent.

e - e e
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SECTION 6: USE OF PREMISES.

Premier shall have the right to use the Premises exclusively for receiving,
processing and distribution of motor, commercial and industrial vehicles, parts and
accessories and it shall not be used for any other purpose without the prior written

approval of MPA.
SECTION 7: UTILITIES.

Utilities for which service shall be provided to the Premises by MPA and those to
be furnished by Premier are as set forth below. Premier shall pay MPA for such
utilities provided by MPA upon receipt of MPA's billing. Premier shall be fully
responsible for and shall promptly pay, as and when the same shall become due and
payable, all charges for all other utilities used or consumed in the Premises. In the
event the Premises are part of a building or any larger premises (“Area") Premier shall
pay MPA its pro rata share of MPA’s costs of supplying utilities to all the tenants in the
area and such pro rata share may be computed by MPA on any reasonable basis, and
separate metering or other exact segregation of cost shall not be required.

Provided By Paid By
ELECTRICITY MPA Premier
WATER Premier Premier
TRASH DISPOSAL Premier Premier
SNOW REMOVAL Premier Premier
SECTION 8: ACCEPTANCE OF PREMISES.

Prior to the Effective Date, the parties shall conduct an inspection of the
Premises and agree in writing (“Inspection Report") upon the condition of the Premises.
Premier accepts the Premises in the condition “as is”. MPA gives no warranties as to
the condition of the Premises or its suitability for Premier’s operations at the Premises.

Upon termination of this Lease, Premier and MPA shall again conduct a joint
inspection of the Premises and Premier agrees to return the Premises to MPA in the
same condition as that agreed to in the Inspection Report, reasonable wear and tear
and damage by Casualty (as defined in Section 26 hereof) excepted.

SECTION9:  RETURN OF PREMISES.

At the expiration or sooner termination of this Lease, Premier shall return the
Premises to MPA in the same condition in which received, reasonable wear and tear

and damage by Casualty excepted.

Any and all buildings, fixtures, machinery, equipment or improvements installed,
erected or caused to be erected by Premier upon the leased premises at Premier’s

i
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expense shall be owned by Premier and must be removed by it at its expense upon the
termination of this Lease or any renewal thereof; or, in the event that Premier requests,
in writing, MPA’s permission to leave any and all buildings, fixtures, machinery,
equipment or improvements erected and intact and MPA specifically notifies Premier in
writing that MPA specifically allows and agrees that the buildings, fixtures, machinery,
equipment or improvements, erected by Premier may remain in place, Premier shall be
deemed to have abandoned ali of its property in the buildings or other fixtures,
machinery, equipment or improvements left behind to MPA.

In the event that MPA does allow and agree that the buildings, fixtures,
machinery, equipment or improvements erected by Premier are to remain intact after
the termination date of this Lease or any renewal thereof, Premier agrees that
ownership of all the aforementioned buildings, fixtures, machinery, equipment or
improvements shall pass to, and be made the property of MPA, free and clear of all
liens and encumbrances, and without the payment of any consideration whatsoever
thereof, and Premier shall promptly execute such documents as MPA may reasonably

require in order to vest title to the same in MPA.

Furthermore, in the event that MPA does not allow or agree in writing, which
allowance or agreement shall not be reasonably withheld, that the aforementioned
buildings, fixtures, machinery, equipment or improvements shall remain in tact upon the
leased premises after the termination date of this Lease, or any renewal thereof,
Premier at its own expenses shall restore the leased premises, except pilings to the
condition they were in prior to the installation or erection thereof and shall surrender
possession of the leased premises in a neat and orderly condition, ordinary wear and

tear excepted.

If Premier abandons any buildings, fixtures, machinery, equipment or
improvements, MPA may remove them at Premier’s cost and expense. Premier
agrees to pay MPA for all reasonable costs of removal.

SECTION 10:  ALTERATIONS & IMPROVEMENTS,

Premier shall make no alterations or improvements to or upon the Premises
without first obtaining written approval from MPA. In the event any alterations or
improvements shall be made by Premier, with or without MPA’s consent, title to all
leasehold improvements (meaning any property other than Lessee’s Personal Property
as hereinunder defined) installed in the Premises at any time, whether by or on behalf
of Premier or by or on behalf of MPA, shall immediately vest in MPA without payment
of any nature to Premier, shall not be removed from the Premises at any time, unless
such removal is consented to in advance or requested by MPA and the cost of removal
is borne solely by Premier, and at the termination of this Lease, all such leasehold
improvements shall remain upon and be surrendered to MPA with the Premises, unless
removal thereof is consented to in advance or requested by MPA and the cost of

removal is borne solely by Premier.
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All Lessee’s Personal Property shall remain the property of Premier and shall be
removable at any time, provided Premier is not then in default of any of its obligations
under the Lease; provided Premier shall repair, at its sole cost and expense, any
damage to the Premises caused by the removal of said Lessee’s Personal Property
and shall restore the Premises to substantially the same condition as existed prior to
the installation thereof.

“Lessee’s Personal Property” means all equipment, machinery, furniture,
furnishings and/or other property now or hereafter installed or placed in or on the
Premises by and at the sole expense of Premier and which (a) is not used or was not
procured for use, in connection with the operation, maintenance or protection of the
Premises; (b) is removable without damage to the Premises and (c) is not a
replacement of any property of MPA, whether such replacement is made at Premier’s

expense or otherwise.

Any property belonging to Premier or any other person which is left in the
Premises after the date the Lease is terminated for any reason shall be deemed to
have been abandoned. In such event, MPA shall have the right to declare itself the
owner of such property and to dispose of it in whatever manner MPA considers
appropriate without waiving its right to claim from Premier all expenses and damages
caused by Premier’s failure to remove such property, including costs of removal and
storage, and Premier shall not have any right to compensation or claim against MPA as

a result.

To protect MPA in the event Premier defaults hereunder, Premier hereby grants
to MPA a security interest in Lessee's Personal Property which are or may be put into
the Premises during the term of this Lease and all proceeds of the foregoing. Said
security interest shall secure all amounts to be paid by Premier to MPA under this
Lease, including all costs of collection and other costs specified in Sections 5 and 20
hereof, and any other indebtedness of Premier to MPA. Premier agrees to sign any
financing statement or security agreement requested by MPA in order to perfect such
security interest. The security interest granted hereunder shall be in addition to any
Landlord’s or Warehousemen'’s lien that may now or at any time hereafter be provided

by law.
SECTION 11: MAINTENANCE AND REPAIRS.

a) Atits expense, MPA shall repair or remedy any defects in the Premises,
which defects are proximately caused by inherent defects in or natural deterioration of
the Premises, provided it receives written notice from Premier specifying the work to be

performed.

b) Notwithstanding the foregoing provisions of this Section 11, Premier (and
not MPA) shall be responsible at its expense for any construction, maintenance or
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repair to the Premises required because of any type of casualty or damage to the
Premises arising from Premier’s negligence, abuse or improper use thereof.

c) At its expense, Premier shall keep the Premises in good order and
condition and shall promptly, with or without notice from MPA, perform all necessary
repairs, maintenance, and/or replacements to the Premises, other than those
specifically denoted as MPA's responsibility in paragraph (a). Failure of Premier to
complete such repairs, maintenance and/or replacements, within thirty (30) days of
receipt of notice from MPA to effect such repairs, shall be a breach of this Lease.

d) Premier shall be liable to MPA for loss or theft of or damage to any and
all personal property, equipment and fixtures belonging to MPA, or for which MPA is
responsible, unless such loss, theft or damage is caused by the MPA or its employees.

e) Existing Buildings & Improvements. At the expiration or sooner
termination of this Lease, Premier, at Premier’s sole cost and expense, shall remove
the Pre-Existing Improvements, as defined in Sect ion 1, above, and return the
Premises to their original condition prior to construction or installation.

SECTION 12:  ACCESS TO PREMISES.

MPA reserves the right to enter the Premises at any and all reasonable times to
inspect the same and to enforce or carry out any provisions of this Lease including
determining what maintenance, repairs or replacements are necessary and making the
repairs for which it is responsible hereunder; provided that it shall not interfere unduly
with Premier’s operations except that in an emergency MPA may enter the Premises at
any time upon such notice to Premier, if any, as may be feasible in the circumstances.
The right to inspect reserved to MPA hereunder shall impose no obligation on MPA to
make inspections to ascertain the condition of the Premises, and shall impose no
liability upon MPA for failure to make such inspections.

SECTION 13:  SIGNAGE.

No signs or other advertising matter, symbols, canopies or awnings ("Advertising
Matter") shall be attached to or painted on or within the Premises, including the
windows and doors thereof, without the prior written consent of MPA, which consent
shall not be unreasonably withheld. Premier shall, at its expense, maintain such
Advertising Matter as may be permitted hereunder in good condition and repair at all
times. At the termination of this Lease, all such Advertising Matter shall be removed by
Premier at its expense, and Premier shall repair any damage or injury to the Premises,
and restore the Premises to its original condition, reasonable wear and tear excepted.

SECTION14:  INGRESS AND EGRESS,

Premier shall have the right of ingress and egress over the roadway or
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roadways leading from and to the Premises. Such right of ingress and egress shall be
in common with MPA and others authorized by MPA.

SECTION15:  INSURANCE AND INDEMNIFICATION

(a) Premier agrees to indemnify, protect, defend and save harmless MPA,
its agents and employees, from and against all suits, actions, claims, demands,
damages, losses, expenses and costs of every kind and description to which MPA, its
agents or employees may be subjected by reason of injury to or death of persons or by
reason of injury or damage to, or destruction of property of any person, firm or
corporation whatsoever (including the parties hereto and their respective officers,
agents or employees) occasioned wholly or in part by any act or omission of Premier,
its officers, agents, employees, contractors, subcontractors, invitees or licensees, in any
manner due to, growing out of or connected with the occupation and use of the
Premises by Premier, unless caused by the negligence or willful misconduct of MPA,
regardless of whether such suits, actions, claims, demands, damages, losses,
expenses and costs be against or sustained by MPA, its agents and employees or be
against or sustained by others to whom MPA, its agents or employees, may become

liable.

(b) Premier shall at all times during the term of this Lease maintain such
workers' compensation insurance as may be required by law to include employer’s
liability insurance in the amount of $500,000 per occurrence and in the aggregate.

(c)  Premier shall also maintain at its expense, liability insurance with
minimum limits $5,000,000 (per occurrence) and $5,000,000 (per aggregate) for bodily
injury and property damage and $ 100,000 (any one fire) for Fire Legal Liability for
property damage for the protection of MPA and Premier against any claims, suits,
demands, or judgments by reason of personal injury including death and for any claims
of damage to property occurring on or in proximity to the Premises or in any manner
arising out of any act or omission of Premier or as a result of the occupancy, use or
maintenance of the Premises by Premier.

(d)  Nothing contained herein shall require MPA to insure against or be liable
for any loss occasioned by fire or other casualty to tangible personal property or fixtures
of Premier, its agents or employees, assignees, sublessees, bailors or invitees or of
any other person, firm or corporation upon any part of the Premises.

() Premier shall not use the Premises in such a manner as to invalidate any
of MPA'’s policies covering or to increase the existing rates of insurance applicable to
the Premises or the Area. If it nevertheless does so, then, at the option of the MPA, the
full amount of any resulting increase in premiums paid by MPA with respect to the
Premises or the Area may be added to the amount of rent hereinabove specified and
shall be paid by Premier to MPA upon the Monthly Rental Day next thereafter

occurring.
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)] All insurance policies required hereunder shall provide that they shall not
be canceled, materially changed or not renewed without at least thirty (30) days prior

written notice to MPA.

(9)  MPA shall approve the company writing any insurance required hereunder
together with the form of such insurance. Copies of each such policy, or a certificate
thereof, shall be delivered to MPA promptly after the Effective Date. No acceptance or
approval of any policy by MPA shall relieve or release Premier from any liability, duty or
obligation assumed by or imposed upon it by the terms of this Lease.

(h) Premier shall cause its insurance contractor to name MPA as an
additional insured party under all insurance policies required under this Lease.

(i) Premier shall be liable for and promptly pay any and all costs, expenses
(including, without limitation, reasonable attorneys’ fees), judgments and decrees which
may be incurred by or obtained against MPA from time to time (i) in enforcing the
obligations of Premier contained in this Lease; (ii) in obtaining possession, as the
result of any default by Premier or otherwise, of the Premises, (iii) in defending any suit
or proceeding brought against MPA for the violation by Premier of any law, ordinance,
rule or regulation, (iv) in defending any action or suit for damages because of any
failure, neglect or default on the part of Premier in respect to Premier’s obligations
contained in this Lease, or (v) in defending any action brought by Premier with respect
to this Lease, if MPA is successful in such action.

() In the event of any injury or damage to persons or property, Premier shall
immediately notify MPA verbally and in writing, providing pertinent information to enable
MPA to adopt whatever measures may be necessary to prevent further losses.

SECTION 16:  POSSESSION,

If MPA shall be unable for any reason to deliver possession of the Premises, or
any portion thereof, on the Effective Date, MPA shall not be liable for any damage
caused thereby to Premier and Premier shall have the option to terminate this Lease
by at least thirty (30) days written notice, unless MPA shall deliver possession of the
Premises prior to the effective date of termination specified in such notice. If Premier
shall take possession of any portion of the Premises, it shall pay on a proportionate
basis for such portion. If Premier shall, with MPA’s consent, take possession of all or
any part of the Premises prior to the Effective Date, all of the terms and conditions of
this Lease shall immediately become applicable, with the exception that Premier shall
not be obligated to pay any rent for the period prior to the commencement of this Lease

unless otherwise mutually agreed.
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SECTION 17: = IAXES AND FEES.

Premier shall be liable for, and shall pay throughout the term of this Lease, all
license and excise fees and occupation taxes, if any, covering the business conducted
on the Premises, and all taxes, if any, on the personal property of Premier on the
Premises and any taxes on the leasehold interest created by this Lease and any other
public charges imposed upon the Premises.

SECTION 18: ~ RULES AND REGULATIONS.

Premier shall comply with all applicable prevailing rules and regulations of MPA
pertaining to its port facilities, and to the Area. Premier shall also comply with all
applicable federal, state, and municipal laws, ordinances and regulations, and any

applicable tariffs.
SECTION 19: BOARD OF PUBLIC WORKS.

The Lease shall be subject to the approval of the Maryland Board of Public
Works (“Board”) if necessary.

SECTION 20:  DEFAULT.

Time is of the essence of this agreement, and in the event of the failure of
Premier to pay the rent or other charges at the time and in the manner herein specified,
or to keep any of the covenants or agreements herein set forth, to be kept and
performed, MPA may elect to terminate this Lease at any time; and/or reenter and take
possession of the Premises and any property thereon with or without process of law
and by any peaceable means whatsoever including locking out Premier; and/or
exercise any other legal, equitable or contractual remedy it may have, including but not
limited to the right of distress; provided, however, that Premier shall be given fifteen
(15) days notice in writing stating the nature of the default in order to permit such
default to be remedied by Premier within said fifteen (15) day period, except that MPA
shall not be required to give such notice where the nature of the breach is the failure by
Premier to pay the rent or other charges when due.

SECTION 21: = BANKRUPTCY.

If Premier shall file a petition in bankruptcy, or if Premier shall be adjudged
bankrupt or insolvent by any court, or if a receiver of the property of Premier shall be
appointed in any proceeding brought by or against Premier, or if Premier shall make
an assignment for the benefit of creditors, or if any proceedings shall be commenced to
foreclose any mortgage or any other lien on Premier’s interest in the Premises or on
any personal property kept or maintained on the Premises by Premier, MPA may, at its

option, terminate this Lease at any time.
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SECTION 22: @ SURRENDER OF PREMISES.

At the termination of this Lease, Premier shall promptly surrender possession of
the Premises to MPA and shall deliver to MPA all keys that it may have to any and all
parts of the Premises.

SECTION 23:  HOLDOVER.

if Premier shall hold over with MPA’s consent or during good faith lease
negotiations after the termination of this Lease, the resulting tenancy at will shall
continue on a month-to-month basis for a period of six (6) months (“Negotiation
Period"). After the Negotiation Period or if Premier is holding over without MPA’s
consent or in the absence of good faith lease negotiations, Premier shall pay to MPA a
sum equal to 125% of the rent as set forth herein, unless a different rate shall be
agreed upon, and shall be bound by all of the additional provisions of this Lease insofar
as they may be pertinent. Any holdover under this Section 23 shall be subject to the

approval of the Board, if necessary.
SECTION 24: PREMIER’S OBLIGATIONS. 1

If Premier shall fail to do any act or thing required to be done by it under the
terms of this Lease other than the payment of rent, after advance written notification to
Premier and a fifteen (15) day period to allow compliance by Premier, MPA may, at its
sole option, do such act or thing on behalf of Premier, and upon notification to Premier
of the cost thereof to MPA, Premier shall promptly reimburse MPA for such costs.
MPA may exercise that remedy without any notice to Premier if MPA, in its good faith
judgment, believes it would be materially injured by failure to take rapid action or if the
unperformed obligation of Premier is an emergency.

SECTION 25:  LIENS.

Premier shall keep the Premises free and clear of any liens and encumbrances
arising or growing out of the use and occupancy of the Premises by Premier. At MPA's
request, Premier shall furnish MPA with written proof of payment of any item which
would or might constitute the basis for such a lien on the Premises if not paid. Premier
shall have the right to dispute claims against its contractors and/or materialmen at its
cost and expense, and shall, to MPA’s satisfaction, bond or insure over any liens
against the Premises arising from such disputes. Premier shall hold MPA harmiess
from any loss, cost, expense or liability arising out of such dispute and promptly
discharge such lien upon final judgment.

SECTION 26:  DESTRUCTION OF PREMISES.

In the event of the total destruction of the Premises by fire or other casualty (not
10
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caused or contributed to by Premier) (any such cause being referred to as "Casualty")
or in the event that the Premises are damaged as a result of Casualty to such an extent
as to make it unreasonable to expect Premier to continue to operate its business in the
Premises, Premier and/or MPA shall each have the right to terminate this Lease. [f
neither party elects to terminate the Lease, MPA shall adjust the rent pro rata at its sole
discretion. Premier shall have no obligations to reconstruct or repair the Premises in

the event of Casualty.
SECTION 27: EMINENT DOMAIN.

In the event that any governmental entity, agency or instrumentality shall, by
condemnation or otherwise, take title, possession or the right to possession of the
Premises or any part thereof, MPA may, at its option, terminate this Lease as of the

date of such taking.

SECTION 28:  WAIVER.

The acceptance of rent by MPA for any period or periods after a default by
Premier hereunder shall not be deemed a waiver of such default unless MPA shall so
intend and shall so advise Premier in writing. No waiver by MPA of any default
hereunder by Premier shall be construed to be or act as a waiver of any other or
subsequent default by Premier. After any default shall have been cured by Premier, it
shall not thereafter be used by MPA as a ground for the commencement of any action
under the provisions of Section 20 hereof.

SECTION 29:  FORCE MAJEURE - INABILITY TO PERFORM.

MPA and Premier shall not be liable for any failure, delay or interruption in
performing their obligations hereunder due to causes or conditions beyond their control
and not the fault of the party asserting "Force Majeure", including without limitation
thereto, acts of God, acts and/or omissions of third parties, an order of any agency or
commission of the United States of America, act or state of war, public emergency,
strikes, boycotts, picketing, slowdown, work stoppages or labor troubles of any other
type (whether affecting MPA, Premier, their contractors or subcontractors) herein
referred to as “Force Majeure”. It is hereby provided that financial inability of either

party shall not amount to Force Majeure.
SECTION 30: QUIET ENJOYMENT.

MPA warrants that so long as Premier is not in default hereunder, it shall quietly
enjoy the Premises.

SECTION 31: SECURITY.
Premier shall provide security for the Premises and everything placed on or in
11 o
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the Premises at its sole cost, risk and expense, as it deems advisable.
SECTION 32: LABOR PEACE AND HARMONY.

Premier shall conduct its operations at the Premises in a manner promoting
peace and harmony in the commercial community in which it operates with due respect
to the rights and privileges of others who work in and about that community.

SECTION 33: ~ COOPERATION WITH ADJACENT TENANTS.

Premier shall accommodate, coordinate and cooperate with adjacent tenants so
as not to unnecessarily or unreasonably interfere with their operation.

SECTION 34: ~ NOTICES.

Any notices required or permitted to be given by either party to the other
hereunder shall be in writing and sent by certified or registered mail, return receipt
requested, and such notices and other communications shall be addressed as follows:

MPA: Property Management Department
Maryland Port Administration
World Trade Center - 20th Floor
Baltimore, Maryland 21202

Tenant: President
Premier Automotive Services, Inc.

2700 Broening Highway
Baltimore, Maryland 21222

Such addresses may be changed by either party by notifying the other party in
writing.

SECTION35:  SURVIVAL.

All representations, warranties, covenants, conditions and agreements contained
herein which either are expressed as surviving the termination of this Lease or, by their
nature, are to be performed or observed, in whole or in part, after the termination of this
Lease, including (without limitation) Premier’s obligations pursuant to Section 15 (a),
shall survive the termination of this Lease.

SECTION 36: =~ SEVERABILITY.

If any term or provision of this Lease or the application thereof to any person or
circumstance shall, to any extent, be invalid or unenforceable, the remainder of this
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Lease or the application of such term or provision to persons or circumstances other
than those as to which it is held invalid or unenforceable shall not be affected thereby

and shall continue in full force and effect.

SECTION 37: = MARYLAND LAW.

This Lease was entered into in the State of Maryland and the law of Maryland
and any applicable federal law shall govern its interpretation, application and the rights
and obligations of the parties hereunder. Premier hereby consents and submits to the
exercise over it of jurisdiction by the courts of and in the State of Maryland, and also
waives any objection it might have with respect to venue in the City of Baltimore, in any
legal or equitable action brought against Premier by MPA to enforce any obligation of
Premier under this Lease, including the payment of rent.

SECTION 38;:  QUALIFICATION TO DO BUSINESS.

Premier certifies that it is qualified to do business in the State of Maryland and
that it is not in arrears in the payment of taxes or any other payment due and owing any

governmental entity.
SECTION 39: NO ESTATE IN LAND.

This Lease shall create the relationship of landlord and tenant between MPA
and Premier; no estate other than the periodic estate created hereby shall pass out of
MPA:; and Premier has only a usufruct which is not subject to levy and sale. This
Lease does not create a joint venture, agency or partnership between MPA and

Premier.
SECTION 49: ASSIGNMENT & SUBLETTING.

Premier shall not assign this Lease nor sublet the Premises in whole or in
part, without the prior written consent of MPA and the Board. Consent by MPA to any
assignment or subletting shall not operate to release Premier from any of its obligations

under the terms of this Lease.

SECTION41:  AMENDMENTS,

This Lease may be amended from time to time in writing executed by both
parties and attached to the original executed copies of this Lease. Any amendment to
this Lease shall be subject to filing with or approval by the Board, if necessary.

SECTION42;  REMEDIES, DUTIES, LIABILITIES, OBLIGATIONS
CUMULATIVE.

Any and all of the duties, liabilities, or obligations imposed upon, or assumed by,
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either party hereto by or under the terms and provisions of this Lease shall be taken
and construed to be cumulative. Each remedy provided in this Lease shall be taken
and construed to be cumulative; that is, in addition to any and all other remedies
provided at law or in equity.

MPA and Premier hereby mutually waive any and all rights which either may
have to request a jury trial in any action, proceeding or counterclaim {except for those
involving personal injury or property damage) arising out of this Lease or Premier’s
occupancy of or right to occupy the Premises.

Premier further agrees that in the event MPA commences any summary
proceeding for non-payment of rent or possession of the Premises, Premier will not
interpose and hereby waives all right to interpose any counterclaim of whatever nature
in any such proceeding. Premier further waives any right to remove said summary
proceeding to any other court or to consolidate said summary proceeding with any other
action, whether brought prior or subsequent to the summary proceeding.

SECTION44:  WAIVER OF RIGHT OF REDEMPTION.

The Premises are leased exclusively for business, commercial and mercantile
purposes. Accordingly, Premier hereby expressly waives (to the extent legally
permissible) for itself and all persons claiming by, through or under it, any right of
redemption or right to restore the operation of this Lease under any present or future
law in the event Premier is dispossessed for any proper cause, or in the event MPA
shall obtain possession of the Premises pursuant to the terms of this Lease.

SECTION 45;:  AUTHORITY.

If Premier is a corporation, partnership or other entity, the person executing this
Lease on behalf of Premier represents and warrants that Premier is duly organized
and validly existing; that this Lease has been authorized by all necessary parties, is
validly executed by an authorized officer or agent of Premier and is binding upon and
enforceable against Premier in accordance with its terms.

SECTION 46: = POWERS OF MPA

MPA is an instrumentality of the Department of Transportation of the State of
Maryland and can only exercise those powers expressly granted to it by the pertinent
acts of the General Assembly of Maryland, or those powers which are necessarily
implied from the powers which are expressly granted. MPA is also subject, in some
of its operations, to regulation by the United States of America and agencies or
commissions thereof. In the event MPA is temporarily or permanently prevented,
restricted or delayed by statute, regulation or administrative or court decision in the
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performance of any or all of the duties and obligations imposed upon it or assumed
by it under the terms and provisions of this Lease, MPA and its officers, agents and
employees shall not be liable directly or indirectly for any costs, losses, damages,
injuries or liabilities caused to, suffered or incurred by Premier or any legal entity in
connection with, or as the resuilt of, or growing out of any such prevention, restriction
or delay. MPA is presently empowered under Maryland law to enter into this Lease
and to perform any and all of the duties and obligations imposed upon it or assumed
by it under the terms and provisions of this Lease.

In the event MPA is prevented, restricted or delayed by statute, regulation,
administrative or court decision, or other reason beyond its control in the
performance of its duties and obligations hereunder in such a way as to prevent
Premier from obtaining the benefits conferred by this Lease, rent shall be

suspended for such a period.
SECTION 47: ENTIRE AGREEMENT.

This Lease contains the entire agreement between the parties hereto, and any
prior understanding or representation of any kind preceding or made after this Lease
shall not operate to change, modify, terminate or discharge this Lease in whole or in
part except to the extent incorporated in this Lease or made pursuant to Section 41

hereof.

(END)
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IN WITNESS WHEREOF, MPA and Premier have hereunto executed this Lease
as of the day and year first hereinabove written.

[
ATTEST: MARYLAND PORT ADMINISTRATION
[
James J. White, Executive Director
[ ]
ATTEST: PREMIER AUTOMOTIVE SERVICES, INC.
»
By:
James G. Robinson, Chairman
D
D
b
»
D
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Maryland Port Administration Robert L. Ebelich, Jr.
The World Trade Ceater

Goveraor
Baltimore, Maryland 21202-3041

y MWM/trv

Maryland Port Commission

Robert L. Flanagan
Chairman

Apf" 9, 2004 Wayne K. Curry
George C. Doub, Il
N - Thomas T. Koch
Mr. Michael J. Robinson, Milton H. Miller. Sr.
Vice President General Manager Robert L Sewall
Premier Automotive Services, Inc. Fred L. ‘”f“““““
Dundalk Marine Terminal Pmes 1. White
. o xecutive Director
2700 Broening Highway

Dundalk, Maryland 21222

Dear Mr. Robinson:

Enclosed are two (2) originals of the lease between Maryland Port Administration

and Premier Automotive Services, Inc. for 6.47 acres in area 90 at the Dundalk Marine
Terminal in the Port of Baltimore.

Please have both originals of the Agreement signed as indicated and return them
to my attention as soon as possible.

All leases must be fully executed by an officer of the corporation authorized to
bind the company to all terms and conditions of this Agreement. Any individual signing
this Agreement, other than a company president or vice-president, must furnish proof,
by attaching the proper corporate documents showing that they have been granted full

power by the corporation to execute and bind the corporation to the terms and
conditions of this Agreement.

A fully executed original will be returned to you after signature by Maryland Port
Administration.

Should you have any questions, please give me a call.

Michael W. Miller,
General Manager of Property Management

Enclosures



AGREEMENT & LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
PREMIER AUTOMOTIVE SERVICES, INC.

THIS AGREEMENT & LEASE is made and entered into this day of

, 2004, by and between the MARYLAND PORT
ADMINISTRATION, an instrumentality of the Maryland Department of Transportation
("MDOT") (hereinafter referred to as “MPA"), and PREMIER AUTOMOTIVE SERVICES,
INC. (hereinafter referred to as "PREMIER").

WHEREAS, PREMIER desires to lease certain fand and improvements at the
Dundalk Marine Terminal for the purpose of receiving, processing, storing and
delivering import and export vehicles.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein set forth to be kept and performed by the partles MPA and PREMIER hereby

agree as follows:

1.1 TERM. The term of the AGREEMENT & LEASE shall be for Three (3)
years beginning on May 1, 2004 (“Effective Date™) and terminating on Apnl 31, 2007
(“Termination Date”)("Term") subject to

(1) approval of the AGREEMENT & LEASE by:
a) The Maryland Port Commission, and
(2) Execution of this AGREEMENT & LEASE by the parties hereto.

The first “Lease Year” shall commence on the Effective Date and shall end
at the close of one (1) calendar year following the Effective Date; thereafter each Lease
Year shall consist of successive periods of one (1) calendar year.

1.1.1 Renewal Option. Provided PREMIER has complied with all of the
terms of this AGREEMENT & LEASE, is not in default hereunder and subject to the
Board's approval, PREMIER shall have the option to renew this AGREEMENT & LEASE
for two (2) additional period of one (1) consecutive Lease Year ("Renewal Period”) at
terms and conditions to be mutually agreed upon.

In order to exercise the option, PREMIER shall provide MPA with at least
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one hundred eighty (180) days’ written notice, prior to expiration of the Term, of its
intent to renew. Failure by PREMIER to so notify MPA timely shall be considered a
forfeiture by PREMIER of this option to renew. MPA and PREMIER shall in good faith
negotiate reasonable terms and conditions of the renewal agreement, provided that if
the parties fail to come to an agreement, then this Section 1.1.1 shall not be
enforceable by either party.

1.2 Premises. MPA leases to PREMIER and PREMIER rents from MPA, land
and improvements consisting of 6.47 acres in Area 90 at the Dundalk Marine Terminal
("DMT") in Baltimore City, Maryland, as more fully identified and described as
“Premises” on Exhibit "A” attached hereto. MPA recognizes that PREMIER has
constructed, installed and owns certain buildings and related improvements,
appurtenances and fixtures pre-existing on the Premises at the Effective Date hereof,
described as induding a large metal-framed building consisting of approximately 23,750
square foot ("Pre-Existing Improvements”).

1.3 MPA Terminal Services Schedule. Where applicable the prevailing
MPA Terminal Services Schedule filed with the Federal Maritime Commission, posted on
the Internet (www.mpa.md.state.us), or otherwise published in any other required
form, or any successor or replacement tariff, schedule or other similar document,
published or promulgated by MPA pursuant to Federal, State or other applicable laws
(“Schedule™), is hereby incorporated by reference into this AGREEMENT & LEASE as if
set forth at length and such shall govern and control this AGREEMENT & LEASE except
where same conflicts with this AGREEMENT & LEASE. In such event this AGREEMENT
& LEASE shall prevail.

1.4 Ingress and Egress. MPA and PREMIER understand and agree that it is
MPA’s intention to utilize properties contiguous to the Premises. Accordingly, PREMIER
expressly agrees that it shall coordinate with MPA and MPA’s designees so that free
and unencumbered ingress and egress will be allowed to MPA and its designees in
transiting across the Premises in order for MPA and its designees to utilize the
aforementioned contiguous properties. The location of ingress and egress shall be
mutually agreed to by MPA and PREMIER and neither party will unreasonably withhold
consent as to the original location of ingress and egress or subsequent changes
thereto.

1.5 Relocation. At any time during the Term, MPA shall have the right and
option, at MPA's sole discretion, to cause PREMIER to relocate to another location with
similar berth access within the Dundalk Marine Terminal. MPA shall give PREMIER one
hundred eighty (180) days written notice of its intent to require PREMIER to relocate.

" Within thirty (30) days of the expiration of the aforesaid notice period, MPA and
PREMIER shall execute and deliver an amendment to the AGREEMENT & LEASE which
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shall substitute a description of the premises to which PREMIER is to relocate for the
description of the Premises; otherwise all of the terms and conditions of this
AGREEMENT & LEASE shall be applicable to PREMIER’s occupancy of the new premises.
The relocation of PREMIER shall be at MPA’s sole cost and expense, provided that MPA
shall have no obligation whatsoever to relocate the Pre-Existing Improvements.

2.0 USE OF PREMISES/APPURTENANTS RIGHTS/RESERVED RIGHTS:
2.1 Use of Premises.

a) Import/Export Vehicles. PREMIER shall use the Premises for
receiving, processing and distribution of motor, commercial, and industrial vehicles,
parts and accessories. PREMIER shall use the Premises primarily for vehicles having a
prior or subsequent international waterborne movement over an MPA pier, berth or
wharf (“Import/Export Vehicles”) subject to Section 2.1 (b).

b) Domestic Vehicles. PREMIER may use the Premises to receive,
process and distribute vehides not having a prior or subsequent international
movement over an MPA pier, berth or wharf ("Domestic Vehicles™), provided that,
without the written approval of MPA, the total number of such Domestic Vehicles shall
not exceed fifteen (15%) percent of the annual Minimum Guarantee of vehicles
received, processed or distributed by PREMIER at the Premises during any Lease Year.

c) Vehicle Guarantee. PREMIER guarantees MPA that it will
receive, process and distribute a minimum of 1,700 vehicles per acre of useable vehicle
storage area of the Premises (not including the area under and around the Pre-Existing
Building), per Lease Year. The useable vehicle storage area of the Premises is Three
and Four Hundredths (3.04) acres out of the total Six and Fourty-seven Hundredths
(6.47) acre Premises. The vehicle guarantee shall, therefore, amount to a minimum of
15,504 vehicles for the three (3) year Term ("Minimum Guarantee”). Domestic Vehicles
shall not count toward the Minimum Guarantee. PREMIER understands that the
Minimum Guarantee in this AGREEMENT & LEASE applies and is distinct to this
AGREEMENT & LEASE only. Vehides being handled by PREMIER which are counted
towards a minimum guarantee existing in a separate agreement, whether between MPA
and a third party, between MPA and PREMIER, or otherwise, can not be counted
towards the Minimum Guarantee in this AGREEMENT & LEASE.

2.2 Labor Peace and Harmony. PREMIER shall conduct its operations at
the Premises in a manner promoting peace and harmony in the commercial community
in which it operates with due respect to the rights and privileges of others who work in
and about that community. PREMIER shall not engage in any activity, which works to
destroy any labor harmony in the Port of Baltimore. MPA will use its best efforts to
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promote other tenants of MPA to conduct their operations in @ manner promoting peace
and harmony in the commercial sector.

2.3 MPA’s Reserved Rights with Respect to the Premises. MPA
reserves the right to locate, construct, install and maintain sewers and any other utilities
upon and across the Premises provided the locations and construction do not
unreasonably interfere with PREMIER's use of the Premises.

3.0 RENTAND RENTAL PAYMENTS:

3.1 Rental Payment Schedule. Beginning on the Effective Date, PREMIER
shall pay to MPA as rental a facility use fee of $11,861.67 per calendar month for the
Premises and improvements. (The facility use fee is based on the current land rental
charge of $22,000 per acre per Lease Year). In Lease Years two (2) and three (3), MPA
shall adjust the facility use fee annually for the cumulative change in the Consumer
Price Index, All Urban Consumers for the Baltimore area, as published by the U.S.
Department of Labor (CPI-U). This yearly adjustment will be applied at the beginning
of each Lease Year. Renewal option years will also be subject to the cumulative annual
CPI increase.

The facility use fee for each calendar month shall be paid to the MPA
without abatement (except as otherwise specifically provided in this AGREEMENT &
LEASE), deduction or set off in advance on or before the first day of each and every
month of the Term ("monthly rental days”) and shall be payable at such place as MPA
may hereinafter designate.

3.2 Domestic Vehicles. For each Domestic Vehicle delivered to the
Premises, PREMIER shall pay MPA a surcharge equal to the amount specified in Section
IV (A)(2)(e) of MPA’s Terminal Services Schedule No. 16, or such similar provision in
any tariffs or schedules as subsequently may be issued by MPA.

3.3 Shortfall. Inthe event PREMIER does not meet its Minimum
Guarantee, PREMIER shall become liable for such shortfall and.shall pay to MPA as
liquidated damages and not as a penalty, a “shortfall charge” equal to $5.48 per vehicle
times the number of vehicles necessary to bring PREMIER's numbers up to the
Minimum Guarantee. Said shortfall payments shall be made at the conclusion of the
Lease Year after such has been billed by MPA.

4.0 INTENTIONALLY LEFT BLANK.

b
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5.0 MAINTENANCE, REPAIR, IMPROVEMENTS AND ALTERATIONS:

5.1 Maintenance and Repair Obligations.
PREMIER shall keep and maintain in good order and condition the Premises and

every part thereof, including all the improvements, buildings, appurtenances and
equipment located thereon and therein,and, subject to Section 5.3., shall perform or
cause to be performed all necessary repair, maintenance, replacements, alterations or
improvements, exterior, interior, structural and non-structural, including, but not limited
to, such items as may from time to time be required by a governmental body or agency
having jurisdiction thereof. PREMIER shall keep the Premises and all areas thereof
clean and orderly. MPA shall have no responsibility whatsoever in respect of
maintenance or repair, it being intended that PREMIER shall have full responsibility for
the Premises. PREMIER shall perform the foregoing maintenance and repair obligations
promptly, at its sole cost and expense, and with or without notice from MPA.

5.2. Existing Buildings & Improvements. At the expiration or sooner
termination of this AGREEMENT & LEASE or upon relocation of PREMIER as provided in

Section 1.5, MPA shall have the sole PREMIER, at PREMIER’s sole cost and expense,
shall remove the Pre-Existing Improvements, as defined in Section 1.2, and retumn the
Premises to their original condition prior to construction or installation. Any and all
buildings, fixtures, machinery, equipment or improvements installed, erected or caused
to be erected by PREMIER upon the leased premises at PREMIER’s expense shall be

| owned by PREMIER and must be removed by it at its expense upon the termination of

this AGREEMENT & LEASE or any renewal thereof; or, in the event that PREMIER
requests, in writing, MPA's permission to leave any and all buildings, fixtures,
machinery, equipment or improvements erected and intact and MPA specifically notifies
PREMIER in writing that MPA specifically allows and agrees that the buildings, fixtures,
machinery, equipment or improvements, erected by PREMIER may remain in place,
PREMIER shall be deemed to have abandoned all of its property in the buildings or
other fixtures, machinery, equipment or improvements left behind to MPA.

In the event that MPA does allow and agree that the buildings, fixtures,
machinery, equipment or improvements erected by PREMIER are to remain intact after
the termination date of this AGREEMENT & LEASE or any renewal thereof, PREMIER
agrees that ownership of all the aforementioned buildings, fixtures, machinery,
equipment or improvements shall pass to, and be made the property of MPA, free and
dear of all liens and encumbrances, and without the payment of any consideration
whatsoever thereof, and PREMIER shall promptly execute such documents as MPA may
reasonably require in order to vest title to the same in MPA.

Furthermore, in the event that MPA does not allow or agree in writing, which
allowance or agreement shall not be reasonably withheld, that the aforementioned

Page 5 of 18



~—~ buildings, fixtures, machinery, equipment or improvements shall remain in tact upon the
) leased premises after the termination date of this AGREEMENT & LEASE, or any renewal
thereof, PREMIER at its own expenses shall restore the leased premises, except pilings
to the condition they were in prior to the installation or erection thereof and shall
surrender possession of the leased premises in a neat and orderly condition, ordinary
wear and tear excepted.

5.3 Future Alterations & Improvements. PREMIER shall make no
alterations or improvements to or upon the Premises or install any fixtures (other than
trade fixtures which can be removed without injury to the Premises) without first
obtaining written approval from MPA, which approval shall not be unreasonably
withheld. In the event any alterations or improvements shall be made or fixtures (other

" than trade fixtures which can be removed without injury to the Premises) installed by
PREMIER, such alterations, improvements or fixtures shall, upon request of MPA, be
removed promptly by PREMIER at PREMIER’s sole cost and expense and the Premises
restored to their original condition upon the expiration or sooner termination of this
AGREEMENT & LEASE, provided that PREMIER shall not be obligated to remove any
alterations, improvements or fixtures pre-authorized in writing by MPA until the
expiration or sooner termination of this AGREEMENT & LEASE. If PREMIER is not so
instructed to remove said alterations, improvements or fixtures, the same shall become
the property of MPA without MPA paying any compensation therefor. Moveable
furniture and trade fixtures which are removable without injury to the Premises shall be

) and remain the property of PREMIER but must be promptly removed at the termination
of this AGREEMENT & LEASE at PREMIER’s sole cost and expense.

5.4 PREMIER’s Obligations to MPA Property. PREMIER shall be solely

responsible to MPA for loss or theft of or damage to any and all real and personal
property, equipment and fixtures belonging to MPA in or on the Premises, unless such
loss, theft or damage is caused by acts or omissions of MPA or its employees.

5.5 Inspection by MPA. MPA shall have the right, at reasonable
times and upon reasonable prior notice, to inspect the Premises in order to determine
what maintenance or repairs, if any, are necessary.

5.6 Pre and Post Inspections. MPA and PREMIER shall conduct a pre-
inspection of the Premises and improvements thereon at the beginning of the Term.
MPA and PREMIER will also conduct a post inspection of the Premises and
improvements thereon, which will serve as the basis of PREMIER’s restoration
responsibilities as set forth in Section 10.0 “Termination”.
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6.0 PREMIER'S ADDITIONAL RESPONSIBILITIES:

6.1 Reports. PREMIER shall submit to MPA a monthly statement of the
number of vehicles handled by make, model, manufacturer, VIN number and
origination/destination. The report shall be due on the 15™ day of each month for the
month preceding. PREMIER shall allow MPA access to its vehicle quantity records for
audit purposes provided MPA gives fifteen (15) business days’ written notice of its
intention to audit.

6.2 Utilities & Maintenance. Except as otherwise provided herein,
PREMIER shall contract and pay for all utility or maintenance services provided to the
Premises, including water, gas, electricity, telephone, sewage, janitorial, snow removal
and other maintenance services.

6.3 Security of Premises. PREMIER shall assume complete responsibility for
security of the Premises, and the improvements, buildings and property located thereon
and therein. MPA assumes no responsibility to PREMIER for the security of the
Premises, but reserves the right to police the use of the Premises as to fire or other
hazard without assuming responsibility or obligation in connection therewith.

6.4 Liens and Encumbrances. PREMIER shall keep the Premises free and
clear of all liens and encumbrances arising from its use and occupancy of the Premises.

6.5 Qualification to do Business in Maryland. At all times during the
Term PREMIER is and shall continue to be legally qualified to do business in the State

of Maryland.

6.6 Signs. Signs or placards of an advertising or promotional nature may not
be painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent of MPA.

6.7 Rules, Requlations and Laws. PREMIER agrees to comply with all
applicable rules and regulations or ordinances of MPA pertaining to the Premises or any
buildings or other structures located thereon for the general safety and convenience of
MPA, MPA's tenants, invitees, licensees and the general public. PREMIER further agrees
to comply with all applicable federal, state and municipal laws, ordinances and
regulations. PREMIER further agrees to indemnify, defend and hold harmless MPA, its
agents and employees from any liability or penalty which may be imposed upon MPA by
governmental authority by reason of any violation by PREMIER or its agents.
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z0 BILITI -

7.1 Liability. MPA shall not be liable to PREMIER for any loss, injury or
damage to PREMIER or PREMIER’s property from any cause unless such cause is due to
MPA negligence.

7.2 Environmental Responsibilities.

a) PREMIER’s Responsibilities. PREMIER shall ascertain and abide
by all applicable environmental standards set by federal, state or local laws, rules or
regulations related to PREMIER’s performance of its obligations pursuant to this
AGREEMENT & LEASE and/or PREMIER’s use and occupancy of the Premises
(hereinafter referred to as “Environmental Standards”). PREMIER shall establish and
maintain a program of compliance with all applicable Environmental Standards.
PREMIER shall monitor its compliance with Environmental Standards and immediately
halt and correct any incident of non-compliance.

b) Non-Compliance. In the event of any incident of non-compliance
with Environmental Standards, PREMIER shall:

1) Give MPA immediate notice of the incident, providing as
much detail as possible;

2) As soon as possible submit a written report to MPA,
identifying the source or cause of the non-compliance and the method or action
required to correct the problem; and,

3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.

c) PREMIER’s Liability for Non-Compliance. PREMIER shall be
liable and shall indemnify, defend and hold harmless MPA, its agents and employees for

all environmental losses, including but not limited to, costs, expenses, losses, damages,
actions, claims, penalties, fines and remedial or deanup obligations arising from its
failure to comply with Environmental Standards.

7.3 Insurance & Indemnity.

a) PREMIER agrees to indemnify, protect, defend and save harmless
MPA, its agents and employees, from and against all suits, actions, claims, demands,
damages, losses, expenses and costs of every kind and description to which MPA, its
agents or employees may be subjected by reason of injury to or death of persons or by
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reason of injury or damage to, or destruction of property of any person, firm or
corporation occasioned wholly or in part by any act or omission of PREMIER or its
officers, agents or employees, contractors, sub-contractors, invitees and licensees, in
any manner due to, growing out of or connected with the occupation or use of the
Premises by PREMIER, unless caused by the negligence of MPA, regardless of whether
such suits, actions, demands, damages, losses, costs and expenses be against or
sustained by MPA, its agents and employees or be against or sustained by others to
whom MPA , its agents or employees, may become liable.

b) PREMIER shall at all times during the Term of this AGREEMENT &
LEASE, maintain such worker’s compensation or employer’s liability insurance as may be
required by law and under the Federal Longshoremen’s and Harbor Worker’s
Compensation Act.

c) PREMIER shall also maintain at its expense, liability insurance with
minimum limits of $ 5,000,000 per occurrence and $ 5,000,000 per aggregate for bodily
injury and property damage for the protection of MPA and PREMIER against any claims,
suits, demands, or judgments by reason of personal injury including death and for any
claims of damage to property occurring on or about the Premises in any manner arising
out of or as a result of the occupancy thereof by PREMIER. MPA shall be named as
additional insured under said insurance and certificates of insurance shall be forwarded
to MPA providing proof of coverage.

d) Nothing contained herein shall require MPA to insure against any loss
occasioned by fire or other casualty to persons or tangible personal property or fixtures
of PREMIER, its agents or employees, assignees, sublessees, bailors or invitees or of
any other person, firm or corporation upon any part of the Premises.

e) PREMIER shall not use the Premises in such a manner (unless
permitted under this AGREEMENT & LEASE) which would cause an increase in the
existing rates of insurance applicable to the buildings or structures of which the
Premises are a part. If it nevertheless does so, then, at the option of MPA, the full
amount of any resulting increase in premiums paid by MPA with respect to the buildings
or structures of which the Premises are a part, and to the extent allocable to the Term
of this AGREEMENT & LEASE, may be added to the amount of rental specified in Section
3, and shall be paid by PREMIER to MPA upon the monthly rental day next thereafter
occurring.

7.4 Liens. At all times prior to termination of this AGREEMENT & LEASE,
PREMIER shall defend, indemnify and hold harmless MPA against all fiens and charges
of any kind or nature that may at any time be established against the Premises or any
improvements thereon or any part thereof as a consequence of any act of PREMIER or
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its contractors, agents or employees.

7.5 Defenge Adainst Suits. PREMIER shall promptly pay any and all costs
or expenses (including actual attorney’s fees and consultant fees) which may be
incurred by MPA as well as any judgmetits or decrees in favor of MPA:

a) in enforcing the obligations of PREMIER under the covenants, terms
or provisions of this AGREEMENT & LEASE;

b) in obtaining possession of the Premises as the result of any default by
PREMIER or otherwise;

c) indefending any suit or proceeding brought against MPA for the
violation by PREMIER of any law, ordinance, rule or regulation;

d) in defending any action or suit for damages because of any failure,
neglect or default on the part of PREMIER.

7.6 Notice of Damage or Injury. In the event of any injury to persons or
damage to property on the Premises, PREMIER shall immediately notify MPA in writing
and shall promptly thereafter furnish to MPA copies of all reports given to PREMIER's
insurance carrier or carriers.

J
8.0 DAMAGE, DESTRUCTION AND CONDEMNATION:

8.1 Partial Destruction. If, during the Term, the Premises are partially
destroyed from any force majeure cause, MPA shall promptly restore the Premises,
excluding the Pre-Existing Improvements, to substantially the same condition as they
were in immediately before destruction, subject to appropriations and availability of
insurance proceeds. Such destruction shall not terminate this AGREEMENT & LEASE. If
the existing laws do not permit the restoration, either party can terminate this
AGREEMENT & LEASE immediately by giving notice to the other party. MPA and
PREMIER agree that PREMIER’s rental shall be abated for that portion of the Premises
being restored with such abatement to continue until such destroyed Premises are
refurbished and available for use.

8.2 Total Destruction. If, during the Term, the Premises are totally
destroyed from any cause, MPA shall have the option either: :

a) to provide PREMIER with a reasonable approximation of the time

necessary to conduct necessary repairs or restoration of the Premises, excluding the
Pre-Existing Improvements, and repair or restore the damage to the Premises,

* Page 10 of 18




- . excluding the Pre-Existing Improvements, within the designated time period (which in
no event shall be longer than two hundred forty (240) days), in which event such
destruction shall not terminate this AGREEMENT & LEASE; or

b) to give notice to PREMIER within thirty (30) days of such destruction
terminating this AGREEMENT & LEASE as of the date specified in the notice, which date
shall not be less than thirty (30) days nor more than sixty (60) days after the giving of
the notice.

If the existing laws do not permit the restoration, either party can
terminate this AGREEMENT & LEASE immediately by giving notice to the other party.

Total destruction shall be any destruction which precludes PREMIER from
performing any significant portion of its operations at the Premises.

8.3. Condemnation. In the event that any governmental entity, agency or
instrumentality shall, by condemnation or otherwise, take title, possession or the right
to possession of the Premises or any part thereof, MPA may, at its option, terminate this
Lease as of the date of such taking.

9.0 _DEFAULT AND REMEDIES:

T 9.1 Default. The occurrence of any of the following shall constitute a
default by PREMIER:

a) Defaultin Rent. Failure to pay when due any rental or other
charge, if the failure continues for ten (10) business days after notice has been given to
PREMIER,;

b) Default in Other Covenants. Failure to perform any other
provision of this AGREEMENT & LEASE if such failure to perform is not cured within
thirty (30) days after written notice thereof has been given to PREMIER. If the default
canunot be reasonably cured within thirty (30) days, PREMIER shall not be in default if
PREMIER commences to cure the default within the thirty (30) day notice period and
proceeds with reasonable diligence in good faith to cure the default as soon as
reasonably practicable and provided that PREMIER shall complete the cure of the
default within sixty (60) days of the aforesaid written notice;

c) Insolvency. To the extent permitted by the U.S. Bankruptcy Code,
any of the following: the insolvency of PREMIER; an assignment by PREMIER for the
benefit of creditors; the filing by PREMIER of a voluntary petition in bankruptcy; an
adjudication that PREMIER is bankrupt or the appointment of a receiver for the properties
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h)of PREMIER,; the filing of an involuntary petition of bankruptcy and failure of PREMIER to
secure a dismissal of the petition within sixty (60) days after the filing; the attachment of
or the levying of execution on PREMIER’s lease hold interest hereunder and failure of
PREMIER to secure a discharge of the attachment or release of the levy of execution
within sixty (60) days; and

d) Abandonment. Abandonment and vacation of the Premises without
conisent of MPA (failure to occupy and operate the Premises for sixty (60) consecutive
days shall be deemed an abandonment and vacation).

9.2 Notices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that PREMIER
performs the relevant provision of this AGREEMENT & LEASE or pay the rental or
charges which are in arrears, as the case may be, within the applicable period time.

9.3 MPA Remedies in Case of PREMIER’s Default.

9.3.1 Remedies. Subject to applicable law, MPA shall have the right, in
addition to such remedies and rights as are provided by applicable law and equity, if
PREMIER is in default and such default is not cured as provided in Section 9.1. b),
immediately to terminate this AGREEMENT & LEASE and terminate PREMIER'’S right to
possession. PREMIER shall vacate the Premises, removing any property of PREMIER,

) including the Pre-Existing Improvements and any fixtures, alterations or improvements
that PREMIER is required to remove at the end of the Term, performing any cleanup,
alterations or other work required to leave the Premises in the condition required at the
end of the Term of this AGREEMENT & LEASE, and delivering all keys to the MPA.

p

9.3.2 Damages. MPA shall have the right to receive from PREMIER as
of the date of termination the following sums:

1) The amount of the unpaid rental accrued and due at the time
of the termination of this AGREEMENT & LEASE;

2) Subject to Section 9.5., the amount, at the time of the award
of a subsequent lease to a third party, by which the unpaid rental for the rest of the
Term of this AGREEMENT & LEASE exceeds the rental obtained from a subsequent
fease to a third party provided that the amount of the {oss of rental does not exceed
such amount that PREMIER proves could have been reasonably avoided by MPA
mitigation; and

3) Any other amount, and court costs, necessary to compensate
MPA for all detriment proximately caused by PREMIER's default, including the

}
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reasonable costs of any cleanup, refurbishing, removal of PREMIER’s property and
fixtures, or any other expense occasioned by PREMIER’s failure to quit the Premises
upon termination and to leave them in condition specified herein.

4) The shortfall charge for each and every Lease Year
remaining in the Term, including the Lease Year of termination, and without prejudice
to recovery by MPA of any shortfall charge due at the time of termination of the
AGREEMENT & LEASE.

9.4 Use of Abandoned Property. MPA may:

a) use all or any part of PREMIER’s personal property and trade fixtures
remaining on the Premises beyond thirty (30) days after termination of this
AGREEMENT & LEASE without compensation to PREMIER and without liability for such
use or for any damage; or

b) store all or any of PREMIER's personal property and trade fixtures for
the account of and at the expense of PREMIER.

9.5 MPA QObligation to Relet. Following termination, MPA shall make all
reasonable efforts to relet the Premises; provided that MPA shall have no obligation to
relet for any use or purposes inconsistent with MPA’s interests or to relet to a person
or entity that MPA may, in the reasonable exercise of its judgment, consider
objectionable. In reletting the Premises, MPA may relet all or part of the Premises,
alone or in conjunction with other properties, for a term longer or shorter than the
term of this AGREEMENT & LEASE, upon any reasonable terms and conditions. If MPA
relets the Premises, rental that MPA receives from reletting shall be applied to the
payment of:

First, any indebtedness from PREMIER to MPA other than rental due from
PREMIER,;

Second, all costs, including for maintenance, incurred by MPA in reletting;
Third, rental due and unpaid under this AGREEMENT & LEASE. After

deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of

‘future rental as rental becomes due under this AGREEMENT & LEASE. In no event shall

PREMIER be entitled to any excess rent received by MPA. If, on the date rental is due
under this AGREEMENT & LEASE, the rental received from the reletting is less than the
rental due on that date, PREMIER shall pay to MPA, in addition to the remaining rental
due, all costs, including for maintenance, MPA incurred in reletting that remain after
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. j applying the rental received from the reletting as provided in this subsection.
10.0 TERMINATION:

10.1 Surrender. Upon expiration or earlier termination of this AGREEMENT &
LEASE, PREMIER shall surrender the Premises in the same condition as received except
for ordinary wear and tear and destruction to the Premises and except for
improvements, appurtenances, fixtures and alterations which PREMIER has a right to
remove or is obligated to remove pursuant to Section 5.1 and 5.2. PREMIER shall pay
for or perform all restoration made necessary by its use of the Premises (except for
normal wear and tear) and/or the removal of any improvements, appurtenances,
fixtures or alterations and/or removal of PREMIER'’s trade fixtures and personal

property.

10.2 PREMIER Termination. PREMIER may elect to terminate this
AGREEMENT & LEASE upon ninety (90) days written notice to MPA if PREMIER is
prohibited from use of the Premises or from conducting its business in Maryland or the
United States as a result of the lawful act of any governmental authority in the United
States of America.

. 10.3 MPA Termination. MPA may terminate this AGREEMENT & LEASE upon
. ninety (90) days written notice to PREMIER if MPA is prohibited from performing its
’ obligations herein as a resuit of the lawful act of any governmental authority in the
United States of America.

11.0 POWERS OF MPA:

It is understood and agreed that MPA is an instrumentality of the Department of
Transportation of the State of Maryland and can only exercise those powers expressly
granted to it by the pertinent acts of the General Assembly of Maryland, or those
powers which are necessarily implied from the powers which are expressly granted.
MPA is also subject, in some of its operations, to regulation by the United States of
America and agencies or commissions thereof. In the event MPA is temporarily or
permanently prevented, restricted or delayed by statute, regulation or administrative or
court decision in the performance of any or all of the duties and obligations imposed
upon it or assumed by it under the terms and provisions of this AGREEMENT & LEASE,
MPA and its officers, agents and employees shall not be liable directly or indirectly for
any costs, losses, damages, injuries or liabilities caused to or suffered or incurred by
PREMIER or any other legal entity in connection with, or as the resuit or, or growing out
of any such prevention, restriction or delay. MPA represents and warrants that it is
presently empowered under Maryland law to enter into this AGREEMENT & LEASE and
to perform any and all of the duties and obligations imposed upon it or assumed by it
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g } under the terms and provisions of this AGREEMENT & LEASE.

12.0 FORCE MAJEURE:

a) MPA and PREMIER shall not be liable for any failure, delay or
interruption in performing their individual obligations hereunder due to causes or
conditions beyond their control, including without limitation thereto, acts of God, act or
state of war, order by any agency or commission of the United States of America, public
emergency, strikes, boycotts, picketing, and work stoppages.

b) PREMIER or the MPA (depending upon whoever claims Force Majeure)
shall bear the burden of proof of the Force Majeure defense.

13.0 GENERAL PROVISIONS:

13.1 Assignment & Subletting. PREMIER shall not assign this AGREEMENT
& LEASE nor sublet the Premises in whole or in part, without the prior written consent \
of MPA and approval of the Maryland Board of Public Works. Consent by MPA to any \
assignment or subletting shall not operate to release PREMIER from any of its |
-obligations under the terms of this AGREEMENT & LEASE. Without prejudice to the !
foregoing, and subject to Board of Public Works prior approval, PREMIER may sublet
)the Premises to any automobile manufacturers deemed reputable by MPA.

13.2 Notices. Any notice permitted or required to be served upon any party
shall be in writing and served personally or sent by certified mail, return receipt
requested, at the addresses set forth below. Notices will be effective upon receipt or
first attempted delivery. Either party may change its address by notifying the other
party of the change; thereafter, notice shall be given at such substituted address.

TO PREMIER:
President
Premier Automotive Services, Inc.
2700 Broening Highway
Baltimore, Maryland 21222

TO MPA:
Executive Director
Maryland Port Administration
The World Trade Center, 20th Floor
Baltimore, Maryland 21202

13.3 Waivers. No waiver by either party at any time of any of the terms,
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’/) conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed or

taken as a waiver at any time thereafter of the same or any other term, condition,
covenant or agreement herein contained, nor of the strict and prompt performance
thereof by the other party. .

13.4 Applicable Law. Itis expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be construed according
to the laws of the State of Maryland and any applicable federal law. Any suits arising
under this AGREEMENT & LEASE shall be brought and prosecuted in the Federal or
State courts in the State of Maryland or before the Federal Maritime Commission where
applicable.

13.5 Binding Effect. This AGREEMENT & LEASE shall bind the parties, their
successors and assigns.

13.6 Authority. Each individual executing this AGREEMENT & LEASE on
behalf of a party represents and warrants that he or she is duly authorized to execute
and deliver this AGREEMENT & LEASE on behalf of such party.

13.7 Severability. The invalidity of any provision of this AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the
validity of any other provision of this AGREEMENT & LEASE.

13.8 Headings. The headings contained herein are for convenience and
reference only and are not intended to define or limit the scope of any provision of this
AGREEMENT & LEASE. .

13.9 Quiet Enjoyment. MPA covenants and agrees that so long as PREMIER
is not in default hereunder, it shall quietly enjoy the Premises.

13.10Survival. All representations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be petformed or
observed, in whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, incdluding (without limitation) the obligations of PREMIER pursuant to Sections
3.4. and 7 hereof, shall survive the termination of this AGREEMENT & LEASE, including,
but not limited to termination pursuant to Sections 8.0, 9.0, and 10.0.

13.11 AGREEMENT & LEASE for Sole Benefit of Parties. The parties
intend that the mutual covenants contained in this AGREEMENT & LEASE shall be for
the sole benefit of the parties and that no other person, corporation or other entity is
intended to be a beneficiary of this AGREEMENT & LEASE.
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13.12 Amendments. This AGREEMENT & LEASE may be amended from time
to time provided the parties mutually agree to such amendment and the amendment is
stated in writing in a document making specific reference to this AGREEMENT & L.EASE

and signed by both parties, subject to the appraval of the Maryland Board of Public
Works.

13.13 Duties, Liabilities, Obligations Cumulative. Any and all of the
duties, liabilities or obligations imposed upon, or assumed by, either party hereto or
under the terms and provisions of this AGREEMENT & LEASE shall be taken and
construed to be cumulative.

13.14 Remedies Cumulative. All remedies provided in this AGREEMENT &
LEASE shall be taken and construed to be cumulative; that is, in addition to any and all
other remedies provided to the parties at law or in equity.

13.15 Integration. This AGREEMENT & LEASE constitutes the entire
agreement between MPA and PREMIER with respect to the Premises and supersedes all
prior agreements, oral or written, between the patties. There are no terms, obligations
or conditions other than those contained herein. No statement or writing subsequent to
the date hereof purporting to modify or amend the terms and conditions hereof shall be
binding unless evidenced by an agreement in writing signed by a duly authorized
| representative of both parties making specific reference to this AGREEMENT & LEASE.

(END)
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) IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT &
LEASE to be duly executed as of the day and year first above written.

PREMIER AUTOMOTIVE SERVICES, INC.

By:

James G. Robinson
President

MARYLAND PORT ADMINISTRATION

8Y:

James 1. White
Executive Director

)
APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

Assistant Attorney General
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Rabert L. Elvrlich, Jr.
Governor

lacyland Port Administcation

e Wodld Trade Ceater
{t . Maryland 21202-3041
Hutmoce, Tany Marylaad Port Commission

Raberr L. Flanagan

J
March 19, 2004 Chatrman
Wayne K. Curcy
George C_ Doub, HI
Thowmas T. Kech
Miltoa H. Miller, Sr.

Mr. Michael J. Rabinson

> Vice President and General Manager poert [ Sewall
Premier Automotive Services, Inc. James J. White
Dundalk Marine Terminal Executive Director
2700 Broening Highway
Dundalk, Maryland 21222

J

Dear Mr. Robinson:

It was a pleasure meeting with you today and having the opportunity to
> discuss and finally bring to closure your new lease at the Dundalk Marine
.+ Terminal. As agreed, the finalization of this agreement is long overdue and
oould jeopardize Premier’s rights and interest in the property.

To summarize our discussions, the MPA will immediately prepare a long-
term lease agreement by early next week. The lease, for 6.47 acres in Area 90,

’ will be for a term of three (3) years with an effective date of May 1, 2004. Two
(2) renewal options of one (1) year each will also be induded. The lease rate is
$22,000 per acre per year and subject to the cumulative annual CPI increases in
lease years twa (2) and three (3) of the initial term. Renewal option years will

p  also be subject to the cumulative annual CPI increase. Your throughput will be

15,504 vehides for the three (3) year term. Calculation of the throughput rate is
based on 1,700 vehidles per acre per year, times 3.04 usable storage acres.
While you had requested a different throughput allocation for the various types
of vehides being handled at your facility we believe that this is more than

® achievable since the usable storage acres used to calculate the total guarantee is

less than 50% of your total premises.

Confirming our agreement, our goal is to have the lease executed by
Premier by the April 15, 2004, thus allowing the MPA to fully execute the
® agreement and have the May 1, 2004 effective date. As discussed, it is
paramount that our negotiation conclude and this lease be signed immediately. 1
' believe that we both recognize that the new lease must be fully executed and
a@gin, brought to dosure to protect your rights and interest in the property.

aé,.

i
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]
Mr. Michael J. Robinson, Vice President and General Manager
March 19, 2004
Page 2

b

I believe that the above summarizes our meeting and I will be contacting
you early next week with the lease agreement.

Sincerely,

| NV
Michael W. Miller,

General Manager of Property Management

Cc:  Mr. Bob Huber, MPA
Mr. Dave Thomas, MPA

éum
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Robert L. Ehclich, Jr.
Gavernor

Maryland Port Admiaistration
The World Trade Ceater
Balumore, Maryland 21202-3041 Maryland Port Commission

Robert L. Flanagan
Chairman

Apf“ 30, 2004 Wayne K Curry

George C. Doub, 1
Thomas T Koch
Milton H. Maller, Sr.
Robert {. Sewall

Mr. Michael J. Robinson Foed L. Wrnetand
Vice President/General Manager Sames 3. White

' Premier Automotive Services, Inc. Executive Director
2700 Broening Highway

Baltimore, MD 21222

Dear Mr. Robinson:

4
We are in receipt of your letter dated April 21, 2004 outlining your
concerns regarding the proposed lease agreement for 6.47 acres in Area 90, at
the Dundalk Marine Terminal.
» , In Area 90, while some shoreline stabilization was being completed, you

were required to vacate a portion of your feased property to safely permit
construction equipment to work in the area. That work has been completed and
the area has been returned to you for use. As you will recall, you requested that
the contractor leave the fence that was established for the construction. You

» saw the fence as a benefit to your facility. We believe the acreage as returned
remains at 6.47 acres for Lot 90.

The previous rate, to which you refer, was extended to Premier prior to
the latest MPA Schedule increase. As you know, thase negotiations were never
D concluded. With the demand for land in the port, and recognizing our present
tiscal climate, the MPA is not in a position to provide Premier a discount off MPA
Schedule at this time.

Regarding your request to reevaluate the throughput rate per acre, the

» MPA is not opening up this issue for discussion. MPA has committed every

vehicle tenant at the Dundalk Marine Terminal and other facilities to a

throughput that makes the most efficient and effective use of our limited

terminal fand. As you will recall, you requested copies of all of these

agreements during our earlier negotiations to ensure that Premier was given
® equal considerations. We believe that those considerations are part of your

~ agreement and therefore must stand.



Mr. Michael J. Robinson, Vice President/General Manager
April 30, 2004
Page 2

Unfortunately, our efforts to have Premier execute a lease agreement for
Area 90 have failed many times over the last two (2) years. We have worked
with Premier to accomplish a fair and equitable agreement, but again have not
been successful in finalizing that document. We ask that you please sign the
lease agreement that was forwarded to you on April 9, 2004. If we do not have
the agreement signed by Premier on or before May 15, 2004, MPA will begin
charging Premier in accordance with MPA Terminal Services Schedule No. 16,
Rule: 34-027, Item: 3 Overifow Storage. Accordingly, MPA will charge Premier
125% of the standard rental rate of $22,000 per acre. We trust that you can
fully understand the position of the MPA in that we can no longer permit you to
occupy space without the benefit of a lease agreement. We also trust that you
will work with us to bring this lease agreement to fruition.

Should you have any questions, please call me.
Sincerely,

00

Michael W. Miller,
General Manager of Property Management



Mike Miller
Pr-iom: Mike Miller [mmiller@mdot.state.md.us]
Sent: Wednesday, March 23, 2005 9:03 AM
To: Dave Thomas
Subject: Re: Lot 90 - Draft
Dave,
This is fine.
Mike

>>> Dave Thomas 3/22/2005 11:36:51 AM >>>

Mike,
PL just talked to Mike Miller about the progress of our DMT terminal transition plan and he

mentioned that you called him asking again about the status of Lot 90. Mike, as you are
aware we have discussed the lease of Lot 90 many times over the past couple years and have
written correspondence detailing our efforts and desire to get Lot 90 under a longterm
lease with Premier. Unfortunately, we were not successful and you have been aliowed to

operate in Lot 90 under “Overflow” status for several months now.

Ppis be advised that the MPA has entered into a long term Lease with another tenant
effective May 1, 2005 for all of Lot 90 in addition to options for added contigous
expansion acerage as it comes available. We have notified you of this pending lease both
in writing and in meetings on several occassions in the past 6 months. In order for me to
complete my DMT transition plan you need to relocate and remove the bldg in Lot 90.

As I have stated to you many times I am more than willing to assign “Overflow" acerage
b ‘lar to what you have currently on "Overflow” in Lot 90 to handle the Hino traffic.
“Overflow" acerage can be made available adjacent to the CNH operation and across

a 2

from your Lot 401 which should have nothing but a positive impact on your operations.

Pls let me know your plans to turn over Lot 90 to the MPA. I am available to meet so that
I can assist in the redescribing of this overflow acerage as to have minimum disruption to

.your operation.

.
. I'\;,s "
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AGREEMENT & LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
__AND ©
PASHA AUTOMOTIVE SERVICES

THIS AGREEMENT & LEASE is made and entered into this ¥ day of
<5, 200X, 2004, by and between the MARYLAND PORT -
ADMINmi iON 'a’rﬁ;'strumentality of the Maryland Department of Transpottation
("MDOT") (herelnafter referred to.as “"MPA"), and PASHA AUTOMOTIVE SERVICES, a

California corporation, whose address is 1309 Bay Marina Drive, National City, CA
91950 (hereinafter referred to as *PASHA"). )

NOW, THEREFORE, in consideration of the muﬁJal covenants and agreements
herein set forth to be kept and performed by the parties, MPA and PASHA hereby agree

as follows:
)_;g__,g_ BASIC PROVISIONS:
1.1 Term. The term of the AGREEMENT & LEASE shall be for Five (5) years

‘ beginning on March 1, 2005 ("Term"). The first “Lease Year” shall commence on the
Effective Date and shall end at the dose of one (1) calendar year following the Effective

year.

1.1.1 Renewal Option. Provided PASHA has complied with all of the
terms of this AGREEMENT 8.LEASE, it shall automatically renew for an additional period
of five (5) consecutive Lease Years (™ Renewal Period”) at terms and condltions to be
mutually agreed upon. .

. In order to void- the automatlc renewal PASHA shall provide MPA with at
Jeast one hundred eighty (180) days' written notice, prior to éxpiration of the Term, of
its intent not to renew. Failure by PASHA to so notjfy MPA timely shall be considered
an acceptance by PASHA of the renewal. MPA and PASHA shall in good falth negotiate
reasonable terms and conditions of the renewal agreement, provided that if the parties
fail to come to an agreement then this Secﬁon 111 shall not be enforceable by either

party..-

: 1.2 Prémises. ' MPA leases to PASHA and PASHA tents from MPA; a parcel of
land up to 6 5 acres, located in Lots 90, 91, 94, 100 101, 102, 200, 201 to be

" : : - - 10f20

Date; thereafter each Lease Year shall consist of successwe penods of one (1) calendar -
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- AGREEMENT & LEASE, PASHA shall lease the Additional Acreage under the followmg “

determined by MPA at Dundalk Marine Terminal ("DMT") in Baltimore Cnty, Maryland.
PASHA accepts the Premises in the condition “as Is”. MPA gives-no warranties as to the
condition of the Premises or its suutabmty for PASHA's operations at the Premises.

1.2.1 Additional Acreage. Additional acreage may be leased, subject
to availability ("Additional Acreage”). The Rental Payments for any Additional Acreage
shall be computed at the prevailing MPA Schedule rate for light paving land or the

current light paving rate of Twenty-two thousand Dollars ($22,000) per acre per year
(as per MPA Prices and Rules Schedule No. 17) plus the cumulative annual CPI-U
inarease, whichever is greater. Provided that PASHA is not then in default of this .

Y0P neOAMI ORI 0 ot rasen

conditions:

a)  Exceptas otherwise specifically provided herein, the leasing of the :
. Additional Acreage shall be subject to all the terms and conditions
of this AGREEMENT & LEASE.

-b) PASHA shall provide a minimum guarantee of 1,700 vehicles per
paved acre or ﬁacu’on thereof, for the Additional Acreage..

c) This AGREEMENT & LEASE shall be amended in writing to
document the lease of the Additional Acreage.

1.3 MPA Terminal Services Schedule. Where applicable the prevailfng MPA~
Terminal Services Schedule filed with the Federal Maritime Commission, posted on the -

Internet (www.mpa.md.state.us), or otherwise-published in any other required form, or
any successor or replacement tariff, schedule or other similar document, published or

promulgated by MPA pursuant to Federal, State or other applicable laws ("Schedule®), is

" expressly agrees that it shall coordinate with MPA or MPA's designate so that free and

hereby incorporated by reference into this AGREEMENT 8&1-EASEas-if set-forth-atdength—-—--— -
and such shall govern and control this AGREEMENT & LEASE-except where same
conflicts with thls_AGREEMENT & LEASE In such event this AGREEMENT & LEASE

shall prevail.

1.4 Ingress agd Egress. MPA and PASHA understand and agree that it is
MPA's intention to utilize properties contiguous to the Premises. Accordingly, PASHA

» —var Wi b aibe saes

unericumbered Ingress and-egress will be allowed to MPA or its designate in transiting _ -;1

. across the Premises In order for MPA and its designate to utilize the aforementioned

contiguous properties. The location of ingress and egress shall be mutually agreed to ;
by MPA'and PASHA and nelther party will unreasonably withhold consent as to the ' :
original locatlon of ingress and egress or subsequent changes thereto :

2 0f 20



1.5 Relocation. At any time during the Term, MPA shall have the right and
.option, at MPA's sole discretion, to relocate the Premises or any portion thereof, to a
comparable fagility with similar berth access within the Dundalk Marine Terminal. MPA
shall give PASHA one hundred eighty (180) days written notice of its intent to relocate
the Premises, provided that MPA shall provide thirty (30) days written notice of its
intention to refocate. Within thirty (30) days of the expiration of the aforesaid notice
period, MPA and PASHA shall execute and deliver an amendment to the AGREEMENT &
LEASE which shall substitute (or add) a description of the premises for (or to) the
desaiption of the Premises; otherwise all of the terms and conditions of this Lease shall
be applicable to PASHA's occupancy of the new Premises. The relocation of the
Premises shall be at MPA’s sole cost and expense.

===

20 y ' ' E I
2.1 Use of Premises. '

a) Import/Export Vehicles. PASHA shall use the Premises for
recelving, processing and distribution of motor, commerdal, and industrial vehidles,
i parts and accessories. PASHA shall use the Premises primarily for-vehicles having a
prior or subsequent International waterborne movement over an MPA. pler, berth or

wharf (“Import/Export Vehides”) subject to Section 2.1 (b). :

) b)  Domestic Vehicles. PASHA may use the Premises to recélve,
process and distribute vehicles not having a prior or subsequent international
movement over an MPA pler, berth or wharf ("Domestic Vehicles”), provided that,
without the written approval of MPA, the total number of such Domestic Vehicles shall’
not exceed fifteen (15%) percent of the anniial Minimum Guarantee of vehicles
received, processed or distributed by PASHA at the Premises during any Lease Year.’

- Vehicle Guarantee. PASHA guarantees MPA that it will receive, process and
distribute. a minimum of 1,700 vehicles per. acre of useable vehicle storage area of the
Premises , per Lease Year. - : . . : R

- d)  Domestic Vehicles shall not count toward the Minimum Guarantee.

PASHA understands that the Minimum Guarantee in this AGREEMENT. & LEASE applies *

and is distinct to this AGREEMENT & LEASE only. Vehicles being handled by PASHA
-which are counted towards a minimum guarantee existing in a separate agreement,
whether between MPA and a third party, befween MPA and PASHA, or otherwise, can
“not be counted. towards the Minimum Guarantee in this AGREEMENT & LEASE.

3 of 20
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" resetves the right to locate, construct, install and maintain sewers and any other utmtles

- unreasonably inteifere with PASHA 's use of the Premises.

fr—

2.2 Labor Peace and Harmony. PASHA shall conduct its operations at
the Premises in'a manner promoting peace and harmony in the commercial community

in which it operates with due respect to the rights and privileges of others who work in-
and about that community. PASHA shall not engage in any activity, which works to
destroy any labor harmony in the Port of Baltimore. MPA will use its best efforts to
promote other tenants of MPA to conduct their operations in a manner promoting
peace and harmony in the commerdal sector.

- 2.3 MPA’s Reserved nghfs with Resgéct to the Premises. -MPA

“eivesany
Bl e T P

upon and across the Premises provided the locations and construiction do not

30w

3.1 Rental Payment Schedule. Beginning on the Effective Date, PASHA
shall pay to MPA as rental a facliity use fee the cutrent land rental charge of $22,000

per acre per Lease Year. The fadility use fee shall be paid monthly in equal instaliments.

© mpenne, 4.
tovn ey VRN com

3.2 The fadlity use fee for each calendar month shall be paid to the MPA
without abatement (except as-otherwise specifically provided in this AGREEMENT &
LEASE), deduction or set off in advance on or before the first day of each and every
month that this AGREEMENT & LEASE continues in effect ("monthly rental days™) and
shall be.payable at such place as MPA may hereinafter designate. PASHA and MPA
further understand and agree that in Lease Years two (2) through five (5) and all
renewal periods, MPA will adjust the facility tise fee annually for the cumulative change
in the Consumer Price Index, All Urban Consumers for the Baltimore area, as published
by the U.S. Department of Labor (CPI-U). This yearly adjustment will be applied at the

"“beginning of each Lease Year. o .

3.3 Shortfall. In the.event PASHA does not meet its Minimum Guarantee, .
PASHA shall become liable for such shortfall and shall pay to MPA as liquidated .
damages and not as a penalty, a “shortfall charge” equal to'$5.48 per vehicle times the |
number of vehicles necessaty-to bring PASHA volumes up to the Minimum Guarantee. ’
Said shortfall payments shall be made at the conclusion of the Lease Year 5 after such

has been billed by MPA, subject to Section 2.1.c.

4.0 INTENTIONALLY LEFT BLAN_K. :

-onm h-u‘or\n‘.umn‘t Smpios am by 4w
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5.1 Maintenance Obligations.

’ (a) PASHA shall, at its sole cost and expense, repair, replace and maintain in

good condition the Premises and every part thereof, induding the buildings and
equipment located therein, whether installed and/or owned by MPA or PASHA and shall
perform all such items of repair, maintenance, alterations or improvements as may from
time to time be required by a governmental body or agency having jurisdiction thereof.
PASHA shall keép the Premises and all areas thereof clean and ordey.

(b) MPA shall have the responsibility to remedy any inhererit defects in the
structural members of the pottions of the Premises constructed by it, or any other
defects in the Premises which defects are proximately caused by inherent defects in or
deterioration of said structural members and in no way caused by the.operation of

. PASHA. .
. () MPA shali only be responsible for any of the aforementioned maintenance

~ and repairs upon receipt of written notice from PASHA specifying the work to be
i performed. MPA will respond and complete work in a timely fashion upon receipt of

-written notice and inspection.. -© - -

(d) MPA will mélntain new light fixtures installed by MPA; however PASHA is
responsible for fight bulb replacement. )

5.2 Alterations & Improvements. l"ASHA shall niake no alterations or
improvements to-or-upon the Premises or install any fixtures (other than trade fixtures

* which can be removed without injury to the Premises) without first obtaining written
approval from MPA, which approval shall not be unreasonably withheld. -In the event
any alterations or improvéments shall be made or fixtures (other than trade fixtures
which can be removed without injury to the Premises) installed by PASHA, such

_ alterations, improvements or fixtures shall, 'upon request of MPA, be removed promptly
by PASHA at PASHA's expense and the Premises restored to their original condition
upori the expiration or sooner-termination of this AGREEMENT & LEASE. If PASHA is
not so instructed to remove said alterations, improvements or fixtures, the same shall -
become the property of MPA without MPA paying any compensation therefor. Moveable
fumiture and trade fixtures which are removable without injury to the Prémises shall be

and remain the property of PASHA: but must be promptly removed at the termination of ) '

this AGREEMENT & LEASE. -~
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5.3 PASHA's Obligations to MPA Property. PASHA shall be solely

responsible to MPA for loss or theft of or damage to any and all real and personal
property, equipment and fixtures belonging to MPA and any improvements thereon, or
for which MPA is responsible, for the Premises only, unless such loss, theft or damage is
caused by MPA or its employees and except for moveable items that are placed on the

Premises without PASHA’s knowledge.

5.4 Inspection 61 MPA. MPA shall have the right, at reasonable
times and upon reasonable prior notice, to inspect the Premises in order to determine

what maintenance or repairs, if any, are necessary.

5.5 Pre and Post Inspections. MPA and PASHA shall conduct a pre-
inspection of the Premises and improvements thereon at the beginning of the Term.
MPA and PASHA will also conduct a post inspection of the Premises and improvements
thereon which will serve as the basis of PASHA's restoration responsibilities as set forth

in Section 10.0 “Termination”. :

) .6.1 Utilities & Maintenance. Exeébt as otherwise provided herein,'PASHA
shall contract and pay for ail utility or maintenance services provided to the Premises,
induding water, gas, electricity, telephone, sewage, janitorial, snow removal and other
maintenance services. )

6.2 Security of Premises. PASHA shall assume complete responsibility for
security of the Premises, and the facility improvements, buildings and property located
thereon and therein. MPA assumes no responsibility to PASHA for the secutity of the
Premises, but reserves the right to police thé use of the Premises as to fire or other -
hazard without assuming responsibility or obligation in connection therewith. )

6.3 Liens and Encumbrances: PASHA shall keep the Premises freé and

clear of yll liens and encumbrances arising from its use and occupancy of the Premises.

6.4 Qualification to do Business in Mary. jand, _At all imes duﬁng the

" Term PASHA is and shall continue to be-legally qualified to do business in the State of

Maryland.

be painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent: of MPA.
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6.5 . Signs. Signs or placards of an advertising or promotional nature 'méy not
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6.6 Rules, Reqgulations and L.gws PASHA agrees te comply with all

applicable rules and regulations or ordinances of MPA pertaining to the Premises or any
buildings or other structures located thereon for the general safety and convenience of
MPA, MPA's tenants, invitees, licensees and the general public. PASHA further agrees
to comply with all appllcable federal, state and municipal laws, ordinances and
regulatlons PASHA further agrees to indemnify, defend and hold harmless MPA, its
agents and employees from any liability or penalty which may be imposed upon MPA by

- governmental authority by reason of any violation by PASHA or its agents.

7.1 Liability. MPA shall not be liable to PASHA for any loss, injury or
damage to PASHA or PASHA's property from any cause unless such cause is due to MPA

negligence. )
7.2 Environmental Responsibilities. .
(a3) PASHA’S Responsibilities. PASHA shall ascertain and abide by

all applicable environmental standards set by fedetal, state or local taws, rules or
regulations related to PASHA's performance of its obligations pursuant to this
AGREEMENT & LEASE and/or PASHA’s use and occupancy of the Premises (hereinafter
referred to as “Environmental Standards”). PASHA shall establish and maintain a
program of compliance with all applicable Environmental Standards. PASHA shall

- monitor its compliance with Environmental Standards and immediately halt and correct

any lncideht of non-compliance.

- (b) Non-Compliance. In the event of any lnc;dent of non-compliance 4
~ with Environmental Standards, PASHA shall:

] . (1) Gwe MPA immediate notice of the incndent prowding as
much detail as possible,
) (2) Assoonas possible submit a written Eeporf to MPA,
identifying the source or cause of the non-compliance and the method or action

required to oorrect the problem; and, X .

, .(3) Cooperate with MPA or its designated agenbs or contractors .
with respect to the invesﬁgatron -of such problem.

(C) PASHA'S Liability f_or Non &nglganoe 'PASHA shall be liable for ali

environmental losses, including but not limited to, costs, expenses, losses, damages,

7 of 20
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actions, claims, penalties, fines and remedial or deanup obligations arising from its
failure to comply with Environmental Standards. )

- 7.3 Insurance&Indemnig‘ .

(3) PASHA agrees to-indemnify, protect, defend and save harmless MPA,
its agents and employees, from and against all suits, actions, claims, demands,
damages, losses, expenses and costs of every kind and description to which MPA, its

-agents or employees may be subjected by reason of injury to or death of persens or by
réason of injury or damage to, or destruction of property of any person, firm or
. corporation by reason of negligence of PASHA or its officers, agents or employees,
contractors, sub-contractors, invitees and licensees, unless caused by the negligence of
MPA, regardless of whether such suits, actions, demands, damages, losses, costs and
be against or sustained by MPA, its agents and employees or be against or
sushained by others to whom MPA , its agents or employees, may become liable.

(b) PASHA shall at all times during the Term of this AGREEMENT & _
LEASE, maintain such worker’s oompen_sation or employer’s liability insurance as may be

required by law. )

! ’ - .
(C) PASHA shall also maintain at its expense, general liability insurance

with minimum limits of $10,000,000. per occurrence and $10,000,000 per aggregate for
" bodily injury and property damage and 41,000,000 (any one fire) for Fire Legal Liability
for the protection of MPA and PASHA against any claims, suits, demands, or judgements
by reason of personal injury including death and for any daims of damage to property
occurring on ot about the Premises in any manner arising out of or as a result of the
occupancy thereof.by PASHA. MPA shall be named as Additional Insured under said
insurance and Certificates of Insurance shiall be forwarded to MPA: providing proof of

coverage.

- (d) PASHA shall also maintain throughout the Term of this AGREEMENT
& LEASE, at its sole cost and expense, property insurance to insure against damage to
or loss of the improvemerits on the Premises, including all fixtures and equipment,-said
property fsurance to be in the amount sufficient to provide coverage for the full
. replacement and restoration of the improvements.- . ' ’

. ~ (e) PASHA shall also maintain throughout the Term of this AGREEMENT
& LEASE, at its sole cost and expense, autorobile liability insurance which shall include
- all hired and non-owned vehicles wwith a minimum limit of liability of $1,000,000 bodily
- injury per person and property damage and an excess liability policy in the amount of
$25,000,000. This policy shall bé written on a per occurrence basis. '
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(f) Nothing contained herein shall require MPA to insure against any loss
occasioned by fire or other casualty to persons or tangible personal property or fixtures
of PASHA, its agents or employees, assigniees, sublessees, bailors or invitees ar of any
other person, firm or corporation upon any patt of the Premises.:

(g) PASHA shall not use the Premises in such a manner (unless

permitted under this AGREEMENT & LEASE) which would cause an increase in the
existing rates of insurance applicable to the buildings or structures of whichthe -
Premises are a part. If it nevertheless does so, then, at the option of MPA, the full
amount of any resulting increase in premiums paid by MPA with respect to the buildings
or structures of which the Premises are a part, and to the extent allocable to the Term
of this AGREEMENT & LEASE; may be added to the amount of rental specified in Section
3 supra and shall be paid by PASHA to MPA upon the monthly rental day next thereafter

occurring. _ X ‘
7.4. Liens. Afafl imes prior to termination of this AGREEMENT & LEASE,
PASHA shall defend, indemnify and hold harmless MPA against all liens and charges of

any kind or nature that may at any time be established against the Premises or any
improvements thereon or any part thereof as a consequence of any act of PASHA or its

_ contractors, agents or employees. :

. 7.5 Défense Against Suits. PASHA shall promptly pay any and all costs or
expenses (induding actual attorney’s fees and consultant fees) which may be incurted

_by MPA as well as any judgments or decrees in favor of MPA:

. (a) . in enforcing the obligations of PASHA under the covenants, terms or-
provisions of this AGREEMENT & LEASE; )

(b) In obtaining possession of the Premises a§ the result of a;1y default
by PASHA or otherwise; ‘ ) . . :

(© in defénding_any suit or pmceeding br;)ixght agéiiist MPA for the
violation by PASHA of any law, ordinance, rule or regulation; . |

. (d) In defending any action or suit for damages because of any failure,
neglect or default on the part of PASHA. ) :

: 7.6 Notice of Damage or Injury. In the event of any injury to persons or
damage to property on the Premises, PASHA shall immediately notify MPA in writing

and shall promptly thereafter furnish to MPA copies of all reports given to PASHA’s
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8.1 Partial Destruction.. If, during the Term, the Premises are partially
destroyed from any force majeure cause, MPA shall promptly restore the Premises to

substantially the same condition as they were in immediately before destruction. Such
destruction shall not terminate this AGREEMENT8 LEASE. If the existing faws do not
permit the restoration, either party can terminate this AGREEMENT & LEASE
immediately by giving notice to the other party. MPA and PASHA agree that PASHA's
rental shall be abated for that portion of the Premises being restored with such
abatement to continue until such destroyed Premises are refurbished and available for

use.

8.2 Total Destruction.- If, during the Term, the Premises are totally
destroyed from any cause, MPA shall have the option either:

: (a) to provide PASHA with a-reasonable approximation of the time

} necessary to conduct necessary repairs or restoration and repair or restore the damage
within the designated time period (which in no event shall be longer than two hundred
forty (240) days), in which event such destruction shall not terminate this AGREEMENT

& LEASE; or ;

- (b) togive notice to PASHA within thirty (30) days of such destruction
. terminating this AGREEMENT & LEASE as of the date specified in the notice, which date
shall not be less than thirty (30) days nor more than sixty (60) days after the giving of
the notice. If the existing laws do not permit the testoration, either party can
terminate this AGREEMENT & LEASE immediately by giving notice to the other party. -
Total destruction shall be any destruction which precludes PASHA from performing any

significant portion of its operations at the Premises.
" 7 9,1 -Default. The accurrence of any of thé following s-h.all constitute a
default by PASHA: . o T - h

. (a) Default in Rént. Failure to pay when due any .rent’al ‘or other

charge, if the fallure continues for ten (10) business days after notice has been given to

PASHA; - - .

(b) - Default in Other Covenants. Failure to perform any o&:ér
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provision of this AGREEMENT 8 LEASE if such failure to perform is not cured within
thirty (30) days after written notice thereof has been given to PASHA. If the default
cannot be reasonably cured within thirty (30) days, PASHA shall not be in default if
PASHA commences to cure the default within the thirty (30) day notice period and
proceeds with reasonable diligence in good faith to cure the default as soon as

reasonably practicable;

() Insolvency. To-the extent permitted by the U.S. Bankruptcy Code,

any of the following: the insolvency of PASHA; an assignment by PASHA for the benefit of
creditors; the filing by PASHA of a voluntary petition in bankruptcy; an adjudication that
PASHA is bankrupt or the appointment of a receiver for the properties of PASHA; the

filing of an involuntary petition of bankruptcy and failure of PASHA to secuire a dismissal
of the petition within sixty (60) days after the filing: the attachment of or the levying of
execution on PASHA's fease hold interest hereunder and failure of PASHA to secure a
discharge of the attachment or release of the levy of execution with sixty (60) days; and

)

{d) Abandonment. Abandonment and vacation of the Premises
without consent of MPA (failure to occupy and operate the Premises for sixty (60) .
‘consecutive days shall be deemed an abandonment and vacation).

9.2 Notices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that PASHA
performs the relevant provision of this AGREEMENT & LEASE or pay the rental or -
charges which are in arrears, as the case may.be, within.the applicable. period time.

9.3 MPA Remedies in Case of PASHA Default. MPA shall have the .

- following remedies if PASHA is in default'and such default is not cured. These remedies

are not exclusive, and the election of one remedy shall not preclude an election of any

" other remedy-at a fater time.

(a) Termination of Agreement & Lease arid Right to Possession.

MPA may, at its option, terminate this AGREEMENT & LEASE and terminate PASHA's

right to possession by giving written notice of termination to PASHA. Upan receipt of

 such notice, PASHA shall vacate the Premises immediately and within thirty (30) days

thereafter remave any property of PASHA, induding any fixtures that PASHA is required
to remove at the end of the Term and perform any deanup, alterations or other work
required to leave the Premises in the condition required at the end of the Term of this™
AGREEMENT & LEASE, and deliver all keys to the MPA. . _—

‘ (b) Re-entry énd Disf.réigt. MPA may, at its option, terminate this
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AGREEMENT & LEASE and re-enter the Premises ‘and distrain upon any of PASHA's
property. . .

(c) Liquidated Damagés. MPA shall have the right to receive from
PASHA as of the date of termination the following sums as liquidated damages and not
as a penalty: | _
(1) The amount of the unpaid rental accrued and due at the time

of the termination of this AGREEMENT & LEASE;

(2) The amount, at the time of the award of a subsequent lease
to a third party, by which the unpaid rental for the.rest of the Term of this AGREEMENT
& LEASE exceeds the rental obtained from a subsequent lease to a third party provided
that the amount of the loss of rental does not exceed such amount that PASHA proves

could have been reasonably avoided by MPA mitigation; and

(3) Any other amount, and court costs, necessary to compensate
MPA for all detriment proximately caused by PASHA’s default, induding the reasonable
| costs of any cleanup, refurbishing, removal of PASHA’s property and fixtures, or any
other expense occasioned by PASHA’s failure to quit the Premises upon termination and

to leave them in conditioh specified herein. -

9.4 Use of Abandoned Property. Provided MPA gives prior writteri notice

to PASHA, MPA may:

(a) use all or any part of PASHA’s personal property and trade fixtures

remalning on the Premises beyond thirty (30) days after termination of this
AGREEMENT & LEASE without compensation to PASHA and without liability for such use

or damage; or ’
. . (b) store all or any of PASHA's personal property and trade fixtures for
the account of and at the expense of PASHA. - E

. 9.5 MPAObligation to Relet. Following termination, MPA shall make au.
reasonable efforts to relet the Premises; provided that MPA shall have no obligation to

relet for any use or purposes inconsistent with MPA's interests or to relet to a person’
or entity that MPA may, in the reasonable exercise-of-its judgment, cansider '
objectionable. In reletting the Premises, MPA may relet all or part of the Premises,
alone or in conjunction with other properties, for a term longer or shorter than the

" term of this AGREEMENT & LEASE, upon any reasonable terms and-conditions. If MPA
relets the Premises, rental that MPA receives from refetting shall be applied to the
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(1L0 POWERS OF MPA;

payment of: _ ) _
) . First, any indebtedness from PASHA to MPA other than rental due from

PASHA;
Second, all costs, induding for maintenance, incurred by MPA in reletting;

Third, rental due and unpaid under this AGREEMENT & LEASE. After
deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of ,
future rental as.rental.becomes due under this AGREEMENT & LEASE. In no event shall )
PASHA be entitled to any excess rent received by MPA. If, on the date rent is due -
under this AGREEMENT & LEASE, the rental received from the reletting is less than the ;
rental due on that date, PASHA shall pay te MPA, in addition to the remaining rental

" due, all costs, including for-maintenance, MPA incurred in reletting that remain after

applying the rental received from the reletting as provided in this subsection.

10.0 JERMINATION:

10.1 Surrender. Upon expiration or earlier termination of this AGREEMENT &
LEASE, PASHA shall surrender the Premises in the same condition as received except
for ordinary wear and tear and destruction to the Premises, except for alterations which
PASHA has a right to remove or is obligated to remove. PASHA shall pay for or perform
all restoration made necessary by its use of the Premises (except for normal wear and
tear) andfor the removal of any alterations or removal of PASHA's personal property.

. 10.2 PASHA Termination. PASHA may eléct to terminate this AGREEMENT

& LEASE upon ninety (90) days written notice to MPA if PASHA is prohibited from use

of the Premises or from conducting its business in Maryland or the United States-as a

result of the lawful act of any governmental authority in the United States of America.
] \ :

10.3 MPA Termination. MPA may terminate this AGREEMENT & LEASE upon -
ninety (90) days written notice to PASHA if MPA is prohibited from performing its !
obligations herein as a result of the lawful act of any governmental authority, in the

United States of Ametica.

It is undérstood and agreed that MPA is an instrimentality of the Department of
“Transportation of the State of Maryland and can only exercise thase powers expressly
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granted to it by the pertinent acts of the General Assembly of Maryland, or those
powers which are necessarily implied from the powers which are expressly granted.
MPAis also subject, in some of its operations, to regulation by the United States of
America and agencies or commissions thereof. In the event MPA is temporarily or
permanently prevented, restricted or delayed by statute, regulation or court dedision in
the performance of any or all of the duties and obligations imposed upon it or assumed
by it under. the terms and provisions of this AGREEMENT & LEASE, MPA and its officers,
agents and employees shall not be liable directly or indirectly for any costs, losses,
damages, injuties or liabilities caused to or suffered or incurred by PASHA or any other
legal entity in connection with, or as the result or, or growing out of any such
prevention, restriction or delay. MPA represents and warrants that it is presently
empowered under Maryland law to enter Into this AGREEMENT & LEASE and to perform
any and all of the duties and obligations imposed upon it or assumed by it under the
terms and provisions of this AGREEMENT & LEASE. . .

MR L LT

12.0 FORCE MAJEURE:

(a) MPA and PASHA shall not be liable for any failure, delay or
interruption in performing their individual obligations hereunder due to causes or
! conditions beyond their control, including.without limitation thereto, acts of God, act or
state of war, order by any agency or commission of the United States of America, public i
emergency, strikes, boycotts, picketing, and work stoppages. : ; |

. (b) Except for a strike, riot, act of God or any act or state of war or.
public emergency or Government regulations, no abatement, diminution or.reduction of
the rent or other charges payable by PASHA shall be claimed by or allowed to PASHA
for any inconvenience, interruption, cessation or loss of business or other loss caused,
_diredly or Indirectly, by any present law, rule, requirement, order direction, ordinance )
"or regulation of the United States of America, or of the State, county or city. .-
governments, or of any other municipal, governmental or lawful authority whatsoever, )
or by priorities, rationing of curtailment of {abor or materials, or by war or any matter or
thing resulting therefrom, or by any cause or causes beyond the control of MPA, nor
shall this AGREEMENT & LEASE be affected by-any such cause. :

) (c) PASHA or the MPA (c!g:benging upon whoever claims Fbrce.Majeure) ‘
shall bear the burden of proof of the Force Majeure defense. ' ' '

13.1  Assignment & Subletting. PASHA shall not assign this AGREEMENT
& LEASE nor sublet the Premises in whole or in part,-without the prior written consent
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of MPA and approval of the Maryland Board of Public Works. Consent by MPA to any
jgnment or subletting shall not operate to release PASHA from any of its obligations

assig
under the terms of this AGREEMENT & LEASE. Without prejudice to the foregoing, and

subject to Board of Public Works prior approval, PASHA may sublet the Premises to any
automobile manufacturers deemed reputable by MPA.

13.2 Notices. Any notice permitted or required to be served upon any -
party shall be in writing and served.personally or sent by certifled mail, return receipt
requested, at the addresses set forth below. Notices will be effective upon receipt or

-first attempted delivery. Either party may change its address by notifying the other -
party of the change; thereafter, notice shall be given at such substituted address.

TO PASHA:
- Amy E. Sherburne
Senior Vice President and-General Counsel
Pasha Automotive Services )
5725 Paradise Drive, Suite 1000- .
. Corte Madera,.CA 94925

TO MPA:
Executive Director
Maryland Port Administration
The World Trade Center, 20th Floor

. Baltimore, Maryland 21202

. 13.3 .Waivers. No waiver by either party at any time of any of the terms,

. conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed or
" taken as a waiver at any time thereafter of the:same or any other term, condition,

covenant or agreement herein contained, nor of the strict and prompt performance-

thereof by the other party.

13.4 Applicable Law. Itis expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be construed according
to the laws of the State. of Maryland and any applicable federal law. Any suits arising
under this AGREEMENT & LEASE shall be brought and prosecuted in-the Federal or

State courts in the State of Maryland or before the Federal Maritime Commission where.

applicable.

13.5 Binding Effect. This AGREEMENT & LEASE shall bind the parties,
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their successors and assigns. |

13.6 uthong( Each individual executing this AGREEMENT & LEASE on
behalf of a party represents and warrants that he or she is duly authorized to execute
and-deliver this AGREEMENT & LEASE on behalf of such party . .
i

13.7 Severability. The invalidity of any provision of thxs AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the :
validity of any other provision of this AGREEMENT & LEASE. :

. 138 Headings "“The headings contained herein are for convenience and
reference only and are not intended to definé or limit the scope of any provision of this

AGREEMENT & LEASE.

13.9 Qulet Enjoyment. MPA covenants and agrees that so Iong as PASHA
is not in default hereunder, it shall quietly enjoy the Premises.”

13.10 Survival. All representatlons, warranties, cavenants, conditions and
agreements cantained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be performed or
obsetved, in whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, induding (without limitation) the obligations of PASHA pursuant to Section 7
hereof shall survive the termination of this AGREEMENT & LEASE. ]

13,11 AGREEMENT & LEASE for Sole Benefit of Parties. The patrties

intend that the mutual covenants contained In this AGREEMENT & LEASE shall be for
the sole benefit of the parties and that no other person, corporation or other entity is
intended to be a beneficiary of this AGREEMENT & LEASE. - :

13.12 Amendments This AGREEMENT & LEASE may be amended from time
to time’ pmwded the parties mutually agree to such amendment and the amendment is
stated in writing in a-document ‘making specific reference to this AGREEMENT & LEASE

and signed by both parties, subject to the approval of the Maryland Board of Public
Works. - . .

13.13 Duties, Liabilities, Obligations Cumulative. Any and all of the

duties, liabilides or obligations imposed-upon, or assumed by, either party hereto or
under the terms and provisions of this AGREEMENT & LEASE shall be taken and

construed to be cumulative. ) o
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13.14 Remedies Cumulative. All remedies provided in this AGREEMENT &
LEASE shall be taken and construed to be cumulative; that is, in addition to any and all

other remedies provided to the parties at law or in equity.

13.15 Consent to Jurisdiction. PASHA hereby consent to the jurisdiction

of any court of the State of Maryland with respect to any claim that Lessor may have
against Lessee arismg from any matter relating to this Lease.

13.16 Intggratlon. This AGREEMENT & LEASE constitutes the entire
agreement between MPA and PASHA with respect to the Premises and supersedes all

prior agreements, oral or written, between the parties. There are no terms, obligations -

or conditions other than those contained herein. No statement or writing subsequent to
the date hereof purporting to modify or amend the terms and conditions hereof shall be

binding unless evidenced by an "agreement in writing signed by a duly authorized
representative of both parties making specific reference to thts AGREEMENT 8 LEASE.

(END)
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IN WITNESS WHEREOF, the parties he
LEASE to be duly executed as 0

PASHA AUT! OMOTIVE SERVICES

MP@Q

. o
Print Name: 67’"42 W F‘Ue“‘

reto have caused this AGREEMENT &
f the day and year first above written.

Print Title: ?rmw + Coo

MARYLAND PORT ADMINISTRATION

BY:

~Jamé$ J. White
Ex e Dlrector

APPROVED AS TO FORM-AND' LEGAL SUFFICIENGY:

Y- (52

Assistant Attorney General
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GSTATE OF MARYLAND
- S:
MM OF MARYLAND

_1 HEREBY CERTIFY that on this ffg __day of

r,-a Notary public of the
personally,appeared James J. White,
. whose name is

State of Marytand, in and for the

. 200% pefore me, the subscribe
Executive

]
: “ Aadye of Baltimore,
to me (or satisfactorily proven) to be the person

. Director, known
subscribed to the foregoinc_:j instrument, who acknowledged the foregoing instrument to
P be the act and deed of the Maryland Port Administration. o
WITNESS my hand and Notarial Seal day and yeat last above written.
’ ‘ . ' X NOTARY PUBLIC
} Carol A, Vassallu
totary Public State Of Marylana
) ) . MymenlsslmExpiasAugt_sl 1. 2005
MY COMMISSION EXPIRES: o
»
- (SEAL)
»
[
»
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P
» ) - :
STATE OF California
» SS:
County OF Marin
)
I HEREBY CERTIFY that on this_4th __ day of __January _ , 20045
‘before me, the subscriber, a Notary public of the State of _California ,in and for
the _County of ___ Marin personally appeared :
> George W. Pasha, IV who acknowledged himself/herself to be the
“President of PASHA AUTOMOTIVE SERVICES and that he/she, as such
being authorized so to do, acknowledged the foregoing instrument to be the duly
authorized act and deed of PASHA AUT OMOTIVE SERVICES.
» )
WITNESS my hand and Notarial Seal the day and year last above written.
’ NOTARY PUBLIC
MY COMMISSION EXPIRES: September 30, 2008
» A
(SEAL)
Y o Nttt
J -6, UG2S2I5]  NovARY PUBLIC-GALIFORNIA 1
N i ¥ MARIN COUNTY 0
. ) — e d Mycmu:o. <
»

e
'
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'EIRST AMENDMENT TO LEASE

BETWEEN THE MARYLAND.PORT ADMINIST! i EIVEN ;

) AND - B HE '

PASHA AUTOMOTIVE SERVICES ; \

W ;.

ExECUTE DiRECTOR]

b - -
This FIRST AMENDMENT to LEASE is made this day of

, 2005, by and between the MARYLAND PORT
ADMINISTRATION, an instrumentality of the Department of Transportation of the

J State of Marytand (hereinafter referred to as *MPA") and PASHA AUTOMOTIVE
SERVICES a California corporation, (hereinafter referred to as “PASHA").

WHEREAS, on January 4, 2005, the MPA and PASHA entered into an
| AGREEMENT & LEASE effective March 1, 2005 (the “Original Pasha Lease” or
“Lease”) for certain designated premtses at the-Dundalk Manne Terminal (“"Designated
Parcels”), subject to the MPA's fater specific identification, commendng with one
Designated Parcel to be made available by March 1, 2005 for receiving, processing and
distribution of motor, commeraal and industrial vehides, parts and accessories m the
Port of Baltimore (“LEASE”), and ] : L

'®

WHEREAS, as of April 1, 2005, all of the Designated Parcels suitable for
" PASHA's initial occupancy under the Original Pasha Lease, except Dundalk Marine
“Terminal Lot 90 (Lot 90"), were no longer available for MPA to lease- to PASHA; and

WHEREAS, on April 29, 2005, the present occupant: of Lot 90, Premier ' ‘
Autnmbﬁve Services, (“Premnet"), then-a tenant holdmg over under a month—to— ;
month lease that had been given notice to vacate Lot 90 by May 1, 2005, submrtted




itself to Chapter 11 bankruptcy proceedings in the U.S. Bankruptcy Court for the District
of Maryland, Case No. 05-20168, thereby staying efforts to obtain Premier's surrender
of Lot 90 to MPAfor {easeto PASHA-underthe-Original Pasha Lease; and

WHEREAS, PASHA has urgent need to obtain a leasehold of premises at
Dundalk Marine Terminal in order to carry out certain business opportunities; for which
it obtained the Original Pasha Lease; and

WHEREAS, subjectto oertam interim conditions specified below, the MPA is:
w:llmg to make available to PASHA certain alternative premises at Dundalk Marine
Termlnal in order that PASHA may carry out business contemplated under the Original

Pasha Lease; and

R 4

| WHEREAS, PASHA has obtained certain additional commercial opportunities
' consistent with the autherized use of the leased premises specified in the Original Pasha
Lease and desires to lease acreage at Dundalk Marine Termmal in addition to the
amount identified in the Onginal Pasha‘Lease

. NOW, THEREFORE, THIS FIRS'EA_MENDMENT to LEASE WITNESSETH
. that MPA and PASHA hereby agree to amend the LEASE as follows:

1. Séction 1.2 Premises. Is deleted in its entirety and replaced with the
following: .

" “PASHA rents from MPA the followirig premises on their respective effective

dates
Premise N Size Effective Daté
Shed 201B 100,000 square feet August i, 2005
Lot 90 - 6.50 .acres December 1, 2005

Lot 100/101 6.01 acres August 1, 2005
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Lot 95 3.04 acres August 1, 2005
Lot 100/101 0.96 acres November 23, 2005
Lot 200 7.02 acres November 23, 2005

MPA reserves the right to change any of the effective dates contained in
this Section 1.2 with thirty (30) days’ advance written notice preceding the
respective effective date. The lease of the aforesaid premises at Lot 90 is also
subject to said premises being-available to MPA for lease to PASHA in light of
Premier’s continued occupancy of Lot 90 pursuant to the aforesald bankruptcy

proceedings.

MPA agrees to rent-PASHA a total of 15 acres effective August 1, 2005.
To rent such 15 acres to PASHA during the period between August 1, 2005 and
the Effective Dates for Lots 90, 200 and .96 acres in Lot 100/101, MPA also
rents to PASHA 6 additional acres at the Dundalk Marine Terminal which may be
split between Lot 303 and Lot 1800 or such other lots as MPA and PASHA,
working together cooperatively, may agree upon. If no agreement can be
reached, MPA may designate acreage on Lot 303 and/or Lot 1800 to be induded
in the Premises pursuant to this provision. Effective December 1, 2005 the
space on Lot 303 and/or Lot 1800 shall be deleted from the Premises remaining
subject to this Lease”

2. Sections 3.1 and 3.2 éhall be deleted in its entirety and replaéed with the

following:

."3.1_ Rental i’ayr_nent S;:hgdule. Beginning on the respective
Effective Dates, PASHA shall pay to MPA as rental a fadility use fee as

. follows: Effective August 1, 2005 Fifty-four Thousand Ninety-one Dollars
and Sixty-seven Cents ($54,091.67) per calendar month (6.01 acres @

$22,000 per acre per year for Lot 100/101; 3.04 acres @ $22,000 per acre’

per year for Lot 95 and 100,000 square feet @ $4.50 per square foot per -
year for Shed 201B); Effective November 23, 2005 Sixty-eight Thousand
Seven Hundred Twenty-one Dollars and Sixty-seven Cents ($68,721.67)
per calendar month (6.01 acres @ $22,000 per acre per year for Lot -
100/101, 100,000 sq. ft @ $4.50 per square foot for Shed 2018, 3.04
acres @ $22,000 per acre per year for Lot 95, .96-acres @ $22,000 per
acre per year for balances of Lots 100/101 and 7.02 acres @ $22,000 per
acre pre year for Lot 200); Effective December 1, 2005 Eighty Thousand -
Six Hundred Thirty-eight Dollars and Thirty-four Cents ($80,638.34) per
_calendar month (Shed 2018 — 100,000 sq ft @ $4.50 per square foot; Lot

3
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95 — 3.04 acres @ $22,000 per acre; Lot 90 — 6.5 acres @ $22,000 per
acre; and Lots 100/101/200 — 13.99 acres @ $22,000 = $967,660 per.
vear)

3.2 The facmty use fee for each calendar month shall be paid to the
MPA without abatement (except as otherwise specifically provided in this
AGREEMENT & LEASE), deduction or set off in advance on or before the
first day of each and every month that this AGREEMENT & LEASE
continues in effect ("monthly rental days") ahd shall be payable at such
place as MPA may hereinafter designate. PASHA and MPA further
understand and agree that in Lease Years two (2) through five (5) and all
renewal periods, MPA will adjust the facility use fee annually for the
cumulative change in the Consumer Price Index, All Urban Consumers for

the Baltimore area, as published by the U.S. Department of Labor (CPI-U).

Lease Year two shall begin twelve months from the Effective Date of the
ast received parcel of land. This yearly adjustment will be applied at the
beginning of each Lease Year

3. Section 2.1(c) Vehicle Guarantee shall be deleted in its entlrety and

} replaoed with the following:

“PASHA guarantees MPA that it will receive, process and distribute a
minimum of 1,700 vehicles per acre of useable vehicle storage area of the
Premises, per Lease Year (to be prorated for partial L-ease Years).”

4. Section 3.3 is hereby added to the Lease:

“"PASHA shall make available to MPA at designated times for use by MPA
in support of passenger cruise vessel activity at Dundalk Marine Terminal
a portion of Lots 100 and 101, not to exceed 6.01 acres, upon thirty (30)
days’ advance written notice by MPA to PASHA , including in said notice
désignated times of use, provided that upon such use of Lot 100 and/for
Lot 101 by MPA, PASHA shall receive credit against its rent payment
obligation hereunder for the next following payment an amount equal to
the proportionate number. of days, of the month during which MPA used a
portion of said lots and the proportionate area of said fots that MPA used,
" said credit-also to indlude an amount reflecting PASHA’s operational

expenses incurred in making available to MPA the designated portions of -

said parcels. This obligation by PASHA shall expire when MPA'Ss

passenger cruise terminal at South Locust point becomes fully operational.

4

PN




5.  Except as otherwise provided in this First Amendment to Lease, the terms
and conditions of the 1EASE-shalt-apply to-PASHA{ease of the Additional Premises.

. In all other respects MPA ahd PASHA understand and agree that this LEASE as
amended shall remain in full force and effect.
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IN WITNESS WHEREOF, the parties hereto have caused this FIRST
AMENDMENT to LEASE to be duly executed as of the day and year first written

- above.
MARYGAN T ADMINISTRATION
) { &
= ORIt F:Broayor)?qskf [
Mg Executwe Director
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IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA CRIMINAL NO. 03-551-A
Filed February 18, 2004
v. Count 1: 15US.C. § 1

(Conspiracy To Restrain Trade)
GOSSELIN WORLD WIDE MOVING N.V.,
Count 2: 18 US.C § 371

and (Conspiracy To Defraud
.. the United States)
THE PASHA GROUP,
Defendants.
CRIMINAL INFORMATION

Gosselin World Wide Moving N.V. (“GOSSELIN N.V.”) and The Pasha Group
(“PASHA") are made defendants on the charges herein.

Count One - Conspiracy To Restrain Trade
(15US8.C.§1)

THE UNITED STATES CHARGES THAT:

L. Beginning in or about October 2001 and continuing until in or about October
2002 (“the relevant period™), the exact dates being unknown to the United States, defendants
GOSSELIN N.V. and PASHA (collectively “defendants”) and co-conspirators entered into and
engaged in a combination and conspiracy to eliminate competition by fixing and raising through
rates filed with the Department of Defense (“DOD?”) for the transportation of household goods
owned by U.S. military and civilian DOD personnel (“military household goods™) from

Germany to the United States. The charged combination and conspiracy engaged in by




defendants and co-conspirators in unreasonable restraint of interstate and foreign trade and
commerce violated Section 1 of the Sherman Act, 15 US.C. § 1.

2. The charged combination and conspiracy consisted of a continuing agreement,
understanding and concert of action among defendants and co-conspirators, the substantial term
of which was to increase the rates paid by DOD for the transportation of military household
goods from Germany to the United States.

Defendants and Co-Conspirators

3. Defendant GOSSELIN N.V. is a Belgian company headquartered in Antwerp,
Belgium. During the relevant period, defendant GOSSELIN N.V. was in the business of
providing, inter alia, services related to the transportation of military household goods.
Defendant GOSSELIN N.V., through various subsidiaries and affiliated companies, including
Gosselin World Wide Moving GmbH, a company majority-owned by defendant GOSSELIN
N.V., provided local agent services in Germany as described in Paragraph 10.

4. Defendant PASHA is a United States company headquartered in Corte Madera,
California. During the relevant period, defendant PASHA was in the business of providing, inter
alia, services related to the transportation of military household goods. During the relevant
period, defendant PASHA, through its subsidiary, Gateways International, Inc., provided freight
forwarder services related to the transportation of military household goods.

5. Various companies, partnerships and individuals, not made defendants in this
Count, participated as co-conspirators in the offense charged herein and performed acts and

made statements in furtherance of the conspiracy.



6. Whenever this Count refers to any act, deed or transaction of any company, it
means that the company engaged in the act, deed or transaction by or through its officers,
directors, employees, agents or other representatives while they were actively engaged in the
management, direction, control or transaction of its business or affairs.

Background

7. DOD administers and coordinates its International Through Government Bill of
Lading (“ITGBL”) program for the transportation of military household goods between the
United States and other countries where U.S. military forces are stationed through the Military
Traffic Management Command (“MTMC”"). MTMC, recently renamed Surface Distribution
Deployment Command, is headquartered in Alexandria, Virginia, in the Eastern District of
Virginia.

8. “Freight Forwarders,” also known as “forwarders” or “ITGBL carriers,” are U.S.
companies that submit bids, contract with MTMC and shoulder the ultimate responsibility for
ITGBL shipments.

9. “Through rates” are the prices filed by U.S. freight forwarders directly with
MTMC for the transportation services provided in a door-to-door move of military household
goods from Germany to the United States. Through rates are expressed in dollars per
hundredweight.

10.  Each ITGBL move is comprised of five steps. A move from Germany to the U.S.
requires the following: (1) local German agent services, (2) European port agent services, (3)

ocean transport services, (4) U.S. port agent services and (5) U.S. destination agent services.

“Local German agents” are firms that provide services in Germany (whether or not they are




owned by German nationals or are incorporated in Germany) including “origin” services, such as
packing “liftvans” (large wooden crates used for shipping military household goods) at the
German living quarters of the soldier or civilian DOD employee returning to the United States
and transporting the liftvans to a warehouse in Europe. European port agents arrange for
transportation from the warehouse to a port in Northern Europe (Antwerp, Belgium or
Bremerhaven, Germany). European port agents also load the liftvans onto U.S.-flag ocean
vessels and handle customs and clearance matters.

11.  Ocean transport services involve shipping the military household goods from the
European port to the most convenient U.S. port location. U.S. port agents arrange to unload the
liftvans from the vessel and handle the shipments through U.S. customs. U.S. destination agents
transport the liftvans from the port to the destination location and unpack the shipment.

12. A “landed rate” is a single rate which combines or bundles origin services,
foreign port services and ocean freight, and includes a mark-up. Defendants GOSSELIN N.V.
and PASHA participate in the ITGBL business, inter alia, as landed rate providers, by offering
their U.S. freight forwarder customers, either directly or through subcontractors, the services in
steps 1 to 3 of an ITGBL move, as described in Paragraphs 10 and 11.

13.  Under the ITGBL program, freight forwarders file rates with MTMC twice a year
in a two-step bidding process. The rates filed are expressed in U.S. dollars per hundredweight
and are specific to particular “channels.” Channels are routes to or from a particular state, or
portion of a state, and a specific foreign country (e.g., Germany-Virginia). Of the channels

between Germany and the United States, a majority of military household goods tonnage moves




to and from approximately 20 high-volume states. Virginia, with large U.S. Army bases such as
Ft. Myer and Ft. Belvoir, is a high-volume state.

14. Each rate submission covers a six-month cycle. The summer cycle runs from
April | through September 30; the winter cycle runs from October 1 through March 31. The
ITGBL cycles are referred to by the abbreviation “IS,” for International Summer, or “IW,” for
International Winter, combined with the relevant year. Thus, “IS-02 cycle” is shorthand for the
international summer cycle running from April 1, 2002 through September 30, 2002.

15. For each rate cycle, MTMC receives two sets of prices from the U.S. freight
forwarders. The first step of the rate filing process, the “initial filing,” occurs about four months
before a cycle begins. In the initial filing, freight forwarders file rates in each channel,
eastbound and westbound. Freight forwarders may either file an actual rate or an “administrative
high” rate to preserve their right to submit a rate in the second phase of the rate filing process.

16.  After the initial filing, MTMC publishes the lowest five (“low-5") rates offered in
each channel and the names of the freight forwarders filing those low-5 rates. The lowest rate
bid for a channel becomes the “prime through rate.” MTMC guarantees to the U.S. freight
forwarder that sets the prime through rate a certain percentage of the shipments in a channel as
an incentive to set the prime through rate. The second lowest rate becomes the “second-low
level.” In the second phase of the rate filing process, every forwarder that filed a rate in the
initial filing, as described in Paragraph 15, has the opportunity to match, or “me-too,” the prime

through rate or to file any rate higher than the prime through rate for each individual channel.




17. Over the course of a cycle, the vast majority of the shipments in each channel
move at the prime through rate. Thus, a freight forwarder typically must “me-too” the prime
through rate in a given channel in order to be offered shipments.

18. Freight forwarders were required to file their initial rates for ITGBL shipments
from Germany to the United States for the IS-02 cycle with MTMC by November 8, 2001. In
mid-December 2001, MTMC published the low-5, which indicated that a particular U.S. freight
forwarder (“FF1”) had set the prime through rates for 26 traffic channels from Germany to the
United States for the IS-02 cycle. FF1 did not use a landed rate offered by either defendant
GOSSELIN N.V. or defendant PASHA in determining its initial rates. FF1 was not a landed rate
customer of either defendant during the IS-02 cycle.

19. For the IS-02 cycle, U.S. freight forwarders were required to file their final or
“me-too” rates with MTMC by January 16, 2002.

Manner and Means of the Conspiracy

20. For purposes of forming and carrying out the charged combination and
conspiracy, defendants and co-conspirators did the following things, among others:

a. targeted for elimination the prime through rates filed by FF1 in 12 of the
26 channels referenced in Paragraph 18, with the intent to increase to the second-low level the
through rates paid by DOD in those 12 channels, to wit: US24 (Washington, D.C.), US25
(Virginia), US30 (Michigan), US40 (North Carolina), US44 (South Carolina), US49 (Florida-
North), US58 (Kansas), US62 (Oklahoma), US66 (Texas-North), US68 (Texas-South), US76

(Utah) and US79 (Arizona);



b. agreed with co-conspirator FF1 that FF1 would cancel its prime through
rates in the 12 specific channels if no other freight forwarder “me-tooed” those prime through
rates or filed any rate lower than the second-low level in those channels;

c. directed co-conspirator U.S. freight forwarders not to “me-too” the prime
through rates in the 12 specific channels;

d. directed co-conspirator U.S. freight forwarders to file “me-too” through
rates at the second-low level or higher in the 12 specific channels;

e. agreed that co-conspirator U.S. freight forwarders would not “me-too” the
prime through rates;

f. agreed that co-conspirator U.S. freight forwarders would file “me-too”
through rates at the second-low level or higher in the 12 specific channels;

g. directed co-conspirator U.S. freight forwarders that filed a “me-too”
through rate lower than the second-low level in any of the 12 specific channels to cancel their
“me-too” through rates;

h. agreed that co-conspirator U.S. freight forwarders that filed a “me-too™
through rate lower than the second-low level in any of the 12 specific channels would cancel
their “me-too” through rates; and

i carried out the agreements and directives described in subparagraphs a —h
above.

21.  The activities undertaken by defendants GOSSELIN N.V. and PASHA and co-
conspirators, as described in Paragraph 20, increased the rates paid by DOD to transport military

household goods from Germany to the U.S. during the IS-02 cycle.



Interstate and Foreign Trade and Commerce

22.  During the relevant period, rates, proposals, contracts, invoices for payment,
payments and other documents essential to the provision of ITGBL services were transmitted in
interstate and foreign trade and commerce between and among offices of defendants GOSSELIN
N.V. and PASHA and co-conspirators located in various States and foreign countries.

23.  During the relevant period, defendants GOSSELIN N.V. and PASHA and co-
conspirators transported, or arranged for the transportation of, substantial quantities of military
household goods, in a continuous and uninterrupted flow of interstate and foreign commerce,
from Germany to the United States, through various U.S. ports and States, and ultimately, to
final destinations in various States.

24.  During the relevant period, DOD paid for ITGBL services by check, wire transfer
and other monetary instruments transmitted to the bank accounts of co-conspirator U.S. freight
forwarders in a continuous and uninterrupted flow of interstate commerce.

25. Defendants GOSSELIN N.V. and PASHA received payments from co-conspirator
U.S. freight forwarders in a continuous and uninterrupted flow of interstate and foreign trade and
commerce for services provided as part of the ITGBL transportation of military household
goods.

26.  The activities of defendants GOSSELIN N.V. and PASHA and co-conspirators in
connection with the transportation of military household goods were within the flow of, and

substantially affected, interstate and foreign trade and commerce.



Jurisdiction and Venue
27. The combination and conspiracy charged in this Count was formed and carried
out, in part, within the Eastern District of Virginia within the five years preceding the filing of
this information.

(In violation of Title 15, United States Code, Section 1).

Count Two - Conspiracy To Defraud the United States
(18 U.S.C. §371)

THE UNITED STATES FURTHER CHARGES THAT:

28.  Beginning in or about October 2001 and continuing until in or about October
2002 (“the relevant period”), the exact dates being unknown to the United States, defendants
GOSSELIN N.V. and PASHA (collectively “defendants”) and co-conspirators did unlawfully,
willfully and knowingly combine, conspire and agree to defraud the United States by increasing
the rates paid by the Department of Defense (“DOD”) for the transportation of household goods
owned by U.S. military and civilian DOD personnel (“military household goods™) from
Germany to the United States during the IS-02 cycle to levels higher than would have prevailed
in the absence of the conspiracy. The charged conspiracy to defraud the United States engaged
in by defendants and co-conspirators violated 18 U.S.C. § 371.

29. Each and every allegation contained in Paragraphs 3 - 19 and 27 of Count One of

this information is here realleged as if fully set forth in this Count.




Object of the Conspiracy

30. [t was the object of the conspiracy to increase the rates paid by DOD for the
transportation of military household goods from Germany to the United States during the I[S-02
cycle to levels higher than would have prevailed in the absence of the conspiracy.

Overt Acts

31.  In furtherance of the conspiracy and to achieve the objects thereof, defendants
and co-conspirators committed within the period of the conspiracy and within the Eastern
District of Virginia, and elsewhere, at least one of the following overt acts, among others:

a. targeted for elimination the prime through rates filed by FF1 in 12 of the
26 channels referenced in Paragraph 18, with the intent to increase to the second-low level the
through rates paid by DOD in those 12 channels, to wit: US24 (Washington, D.C.), US25
(Virginia), US30 (Michigan), US40 (North Carolina), US44 (South Carolina), US49 (Florida-
North), US58 (Kansas), US62 (Oklahoma), US66 (Texas-North), US68 (Texas-South), US76
(Utah) and US79 (Arizona);

b. agreed with co-conspirator FF1 that FF1 would cancel its prime through
rates in the 12 specific channels if no other freight forwarder “me-tooed” those prime through
rates or filed any rate lower than the second-low level in those channels;

c. directed co-conspirator U.S. freight forwarders not to “me-too” the prime
through rates in the 12 specific channels;

d. directed co-conspirator U.S. freight forwarders to file “me-too” through

rates at the second-low level or higher in the 12 specific channels;
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e. agreed that co-conspirator U.S. freight forwarders would not “me-too” the
prime through rates;

f. agreed that co-conspirator U.S. freight forwarders would file “me-too”
through rates at the second-low level or higher in the 12 specific channels;

g directed co-conspirator U.S. freight forwarders that filed a “me-too”
through rate lower than the second-low level in any of the 12 specific channels to cancel their
“me-too” through rates;

h. agreed that co-conspirator U.S. freight forwarders that filed a “me-too”
through rate lower than the second-low level in any of the 12 specific channels would cancel
their “me-too” through rates; and

i carried out the agreements and directives described in subparagraphs a - h
above.

32.  Defendants GOSSELIN N.V. and PASHA and co-conspirators provided
misleading information to DOD personnel in Germany to ensure that no shipments of military
household goods were tendered to U.S. freight forwarders that had filed “me-too” through rates
below the second-low level in any of the 12 specific channels, as described in Paragraph 31.

33. The activities undertaken by defendants GOSSELIN N.V. and PASHA and co-
conspirators, as described in Paragraphs 31 and 32, defrauded DOD and increased the rates paid
by DOD for the transport of military household goods during the IS-02 cycle.

(In violation of Title 18, United States Code, Section 371).
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02/18/04

/s/

R. HEWITT PATE
Assistant Attorney General

02/18/04

/s/

JAMES M. GRIFFIN
Deputy Assistant Attorney General
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SCOTT D. HAMMOND
Director of Criminal Enforcement

Antitrust Division
U.S. Department of Justice
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MARK W. PLETCHER
CRAIG Y. LEE
Attorneys

U.S. Department of Justice
Antitrust Division

Suite 3700

1401 H Street, N.W.
Washington, D.C. 20530
(202) 307-0000



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of this Criminal Information was provided via

facsimile to the following counsel for the defendants on this 18th day of February, 2004

to:

Anthony V. Nanni, Esq.

Attorney for The Pasha Group

Fried, Frank, Harris, Shriver & Jacobson LLP
1001 Pennsylvania Avenue, NW
Washington, D.C. 20004

(202) 639-7000 (fax)

Henry W. Asbill, Esq.

Attorney for Gosselin World Wide Moving N.V.
Asbill Moffitt & Boss, Chtd

1615 New Hampshire Avenue, NW

Suite 200

Washington, D.C. 20009

(202) 332-6480 (fax)

02/18/04

By: /s/
Daniel L. Zelenko
Trial Attorney
United States Department of Justice
1401 H Street, NW, Suite 3700
Washington, D.C. 20530
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UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

THE Pasua Group,
Defendant-Appellant, ( No. 04-4877

and

Gosserin WorLD WIDE MOVING,
N.V.,

Defendant. ]

Appeals from the United States District Court
for the Eastern District of Virginia, at Alexandria.
Gerald Bruce Lee, District Judge.
(CR-03-551)

Argued: March 18, 2005
Decided: June 14, 2005
Before WILKINSON and GREGORY, Circuit Judges, and

Frederick P. STAMP, Jr., United States District Judge
for the Northern District of West Virginia, sitting by designation.

Affirmed in part, reversed in part, and remanded for resentencing by
published opinion. Judge Wilkinson wrote the opinion, in which
Judge Gregory and Judge Stamp joined.

COUNSEL

ARGUED: John J. Powers, III, UNITED STATES DEPARTMENT
OF JUSTICE, Antitrust Division, Appellate Section, Washington,
D.C., for the United States. Charles Frederick Rule, FRIED, FRANK,
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HARRIS, SHRIVER & JACOBSON, L.L.P., Washington, D.C., for
Gosselin World Wide Moving, N.V_, and The Pasha Group. ON
BRIEF: R. Hewitt Pate, Assistant Attorney General, Makan Del-
rahim, Deputy Assistant Attomey General, James M. Griffin, Deputy
Assistant Attorney General, Andrea Limmer, Hays Gorey, Jr., Mark
W. Pletcher, Craig Y. Lee, UNITED STATES DEPARTMENT OF
JUSTICE, Aatitrust Division, Appellate Section, Washington, D.C.,
for the United States. Henry W. Asbill, COZEN Q’CONNOR, P.C.,
Washington, D.C.; C. Allen Foster, Joe R. Reeder, Shirley Z. John-
son, GREENBERG TRAURIG, L.L.P., Washington, D.C., for Gos-
selin World Wide Moving, N.V. Anthony V. Nanni, Tommy P.
Beaudreau, Michael J. Anstett, Franklin M. Rubinstein, FRIED,
FRANK, HARRIS, SHRIVER & JACOBSON, L.L.P., Washington,
D.C,, for The Pasha Group.

OPINION
WILKINSON, Circuit Judge:

In this case, we must decide whether defendants are criminally lia-
ble for a scheme that raised the prices the Department of Defense
("DOD") pays to transport its personnel’s belongings overseas.
Defendants have admitted to orchestrating this scheme and have
agreed to accept liability under the Sherman Act, 15 US.C. §1
(2000), and the federal anti-fraud statute, 18 U.S.C. § 371 (2000), if
we determine that their behavior is not immune from such liability
under the Shipping Act, 46 U.S.C. app. §§ 1701-1719 (2000). We
hold that the Shipping Act’s immunity provisions afford defendants
no relief from liability for the antitrust violation and conspiracy to
defraud they have admitted. We therefore affirm in part, reverse in
part, and remand for resentencing.

L
A.

When personnel of the DOD are posted to foreign countries, the
International Through Government Bill of Lading program
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("ITGBL") covers their moving expenses. The DOD contracts with
private companies to provide this service. Under the Military Traffic
Management Command ("MTMC"), bids are solicited for "through
rates” from U.S. freight forwarding compaanies. A through rate is a
payment encompassing all the costs involved in a door-to-door move
of DOD personnel’s household effects. Bidding for through rates
occurs biannually and involves a two step process.

In the first step, or "initial filing," the freight forwarders file a bid
for a through rate associated with a particular route, or channel. The
low bid that emerges is referred to as the "prime through rate."
MTMC publishes this bid and the next four lowest bids. The company
that bids the prime is entitled to a set percentage of DOD freight busi-
ness for the associated channel.

In the second step, other freight forwarders resubmit bids in light
of the published prime. The remaining companies may match, or "me-
too," the prime for each channel, or they may bid a higher rate. When
the channel at issue operates in a competitive market, a forwarder
must typically me-too the prime to receive any DOD business. For-
warders that me-too the prime are also entitled to a set portion of
DOD business for the cycle and channel for which they have bid.

Because through rates are unitary, they encompass many costs, all
of which the U.S. forwarders become responsible for when the DOD
accepts their bids. Some of these costs relate to moving services
undertaken by other firms along the channel. Costs of this sort cover
five general categories of service: the carriage of goods between
inland U.S. cities and U.S. ports, services performed at U.S. ports,
ocean transportation between U.S. and foreign ports, foreign port ser-
vices, and carriage of goods between foreign ports and foreign inland
points. U.S. freight forwarders must naturally consider these costs in
setting their bids.

B.

Defendant Gosselin World Wide Moving N.V. ("Gosselin"), a Bel-
gian corporation, and defendant The Pasha Group ("Pasha“), a U.S.
corporation, operate in the channels between the United States and
Germany. Both companies provide a package covering local German
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moving agent services, European port services, and ocean transport
services in this market. Defendants thus deal with goods shipments
between German points of origin (the households of DOD personnel
abroad) and U.S. ports of destination. Gosselin and Pasha offer a
"landed rate," which is a fee that covers all the moving costs involved
in the portion of the channels they service.

Defendants also act as the exclusive agents of the International
Shippers® Association ("ISA"), a conference of freight forwarders
organized to negotiate collectively with shippers operating in the
through transportation market. Many of the U.S. freight forwarders
who place bids in the MTMC are also ISA members. In their capacity
as ISA agents, Gosselin and Pasha negotiate service contracts with the
Trans Atlantic American Flag Line Operators ("TAAFLO"), a group
of U.S. ocean carriers. TAAFLO’s service contract with the ISA enti-
tles all ISA members to ocean transportation with TAAFLO member-
carriers at a predetermined rate.

In late 2001, initial filings for the summer bidding cycle of 2002
occurred. A U.S. freight forwarder ("FF1") filed prime through rates
with the MTMC for twenty-six of the channels between Germany and
the U.S. FF1 did not use the landed rate offered by either defendant.
Instead, by negotiating separately with each service provider at every
step of the transportation chain, FF1 was able to undercut its competi-
tors by three dollars per hundredweight in twelve of the twenty-six
channels. In December 2001, DOD published FF1’s prime bid along
with the next four lowest. The remaining forwarders then had until
January 12, 2002 to file their second round bids.

Gosselin was evidently alarmed that FF1 had been able to low-bid
for the twelve channels without using Gosselin’s landed rate. Later in
December, Gosselin’s managing director sent an email to another
landed rate provider, inviting the provider to collude with Gosselin to
prevent the me-too rates for the twelve routes at issue from converg-
ing to the prime. Such convergence was likely, as we have noted,
because of the competitiveness of the US-Germany through transpor-
tation market. The Gosselin managing director observed that by "not
taking [FF1’s bid] into consideration we would increase the rate level
with an average of [$3.63]." The director opined that "[t]his is the
only thing that in my mind can happen." In a reply email sent the
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same day, an executive at the competitor concuired, noting that "if we
do not react and give [the] industry a clear message which rate to base
the [me-too bids] on, then everyone will use the low rate and later
expect us to reduce our rates so those carriers can work under their
[me-too] rates."

Shortly after this exchange, Gosselin’s managing director for-
warded the emails to the president of Pasha. The Gosselin executive
identified the twelve channels, which had "quite some money on the
table," and inquired "what rate levels would you be able to support
if those [channels] would go to second level?" The director stressed
that "it is important we [ ] move rather quickly now." Pasha later indi-
cated its willingness to cooperate.

Defendants faced a difficult task in preventing the imminent me-
too bids from converging to the prime. FF1 had already demonstrated
that defendants’ landed rates could be undercut by contracting sepa-
rately for each transportation segment along the twelve chaunnels.
Defendants therefore had to take preemptive action to prevent the
remaining U.S. forwarders from following FF1’s lead. In early Janu-
ary 2002, the managing director of Gosselin agreed in writing to pay
twelve of the largest German moving agents a specified fee. The Ger-
man agents, for their part, agreed not to handle business from freight
forwarders in those channels unless the forwarders submitted me-too
bids at the second lowest level (the "second low") or above. Gosselin
thereafter arranged a telefax to U.S. freight forwarders who were
finalizing their second-step bids advising them of the German agents’
undertaking.

Not content with securing their share of the DOD business desig-
nated for the second-round bids, defendants set about eliminating
FF1’s prime rate in the twelve channels at issue. First, they persuaded
FF1 to cancel its bid with the MTMC if the remaining freight for-
warders would file second-step bids at or above the second-low level.
Defendants then secured such an agreement from the remaining for-
warders. The forwarders overwhelmingly honored this agreement,
and those who strayed below the second-low level were persuaded to
withdraw their competitive bids.

As a result of defendants’ scheme, a good deal of household goods
shipments during the 2002 summer cycle in the twelve channels
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occurred at or above the second-low rate. The net financial effect of
the conspiracy was to cause the DOD to pay substantially more than
if FF1’s original prime rate had prevailed.

C.

The Department of Justice ("DOJ") charged defendants by infor-
mation with two counts. The first count alleged a conspiracy to
restrain trade in violation of the Sherman Act. 15 U.S.C. § 1 (2000).
The second count alleged a conspiracy to defraud the United States
under 18 U.S.C. § 371 (2000).

Defendants agreed to conditional pleas. They stipulated to a state-
ment of facts on the basis of which they would move the district court
to dismiss both counts. Gosselin and Pasha agreed in their pleas to
make only one argument in support of their motion to dismiss: that
the conduct set forth in the statement of facts "is immune from prose-
cution under the [Shipping Act.]" If the district court found such
immunity with respect to "both counts," and this finding was affirmed
on appeal, defendants would not enter a guilty plea. If the district
court denied the motion "as to either or both counts,” however, the
defendant would plead guilty on the "remaining counts" subject to
withdrawal if a higher court overturned the district court’s finding.
The plea agreements also indicated that the parties would recommend
to the district court specified sentences in the form of financial penal-
ties depending on which count or counts survived the motion to dis-
miss.

Pursuant to the plea agreement, defendants filed a motion to dis-
miss on the basis of immunity under the Shipping Act, 46 U.S.C. app.
§§ 1701-1719 (2000). The district court granted the motion with
respect to the antitrust count, but denied it with respect to the conspir-
acy to defraud count. Following the arrangement set out in the plea
agreements, Gosselin and Pasha pled guilty to the conspiracy to
defraud count. Again pursuant to the pleas, the district court imposed
on each defendant a criminal fine of $4.6 million. After the final sen-
tencing order, the DOJ appealed the dismissal on immunity grounds
of the antitrust count and defendants cross-appealed their convictions
on the conspiracy to defraud count. We now address these appeals,
beginning with the issue of immunity under the Shipping Act.
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IL

Defendants’ collusion with each other and with other firms operat-
ing in the twelve transportation channels clearly violated the Sherman
Act’s injunction on combinations "in restraint of trade.” {5 US.C. § 1
(2000). "It has been held too often to require elaboration { ] that price
fixing is contrary to the policy of competition underlying the Sherman
Act . .. ." United States v. McKesson & Robbins, Inc., 351 U.S. 305,
309 (1956). Defendants’ scheme, which prevented second round bids
from converging to the prime and even erased FF1{’s first round prime
bid, amounted to naked bid rigging. And "bid rigging agreement is
price-fixing agreement of the simplest kind." United States v Ports-
mouth Paving Co., 694 F.2d 312, 318 (4th Cir. 1982) (quoting United
States v. Bensinger Co., 430 F.2d 584, 589 (8th Cir. 1970)); see also
United States v. W.F. Brinkley & Son Constr. Co., Inc., 783 F.2d
1157, 1160 (4th Cir. 1986). Criminal antitrust liability is therefore
appropriate unless defendants enjoy immunity under another federal
law.

The Supreme Court has consistently construed the reach of exemp-
tions from antitrust laws narrowly, even when Congress confers these
exemptions in terms. See, e.g., Union Labor Life Ins. Co. v. Pireno,
458 U.S. 119, 126 (1982). This narrow construction of antitrust
immunity is appropriate because the robust marketplace competition
that antitrust laws protect is a "fundamental national economic pol-
icy." Carnation Co. v. Pac. Westbound Conference, 383 US. 213,
218 (1966); see also Otter Tail Power Co. v. United States, 410 U.S.
366, 374 (1973). This canon of construction has been employed by
the Supreme Court to defeat antitrust exemptions claimed under pro-
visions of the McCarran-Ferguson Act, see Group Life & Health Ins.
Co. v. Royal Drug Co., 440 U.S. 205, 231-32 (1979), the Miller-
Tydings and McGuire Acts, see McKesson, 351 U.S. at 316, and the
Agricultural Marketing Agreement Act, see United States v. Borden
Co., 308 U.S. 188, 198-200 (1939).

Defendants here claim exemption from antitrust law under a fed-
eral maritime statute, the Shipping Act of 1984. 46 U.S.C. app.
§§ 1701-1719 (2000). The Act modified an earlier law enacted in
1916. See 46 U.S.C. §§ 801-842 (1982). The earlier enactment grew
out of the difficultics faced by the U.S. shipping industry in the early
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part of the last century. See generally Puerto Rico Ports Auth. v
FMC, 919 F.2d 799, 806-807 (Ist Cir. 1990); Plaquemines Port, Har-
bor and Terminal Dist. v. FMC, 838 F.2d 536, 542-43 (D.C. Cir.
1988). To set U.S. shippers on an equal footing with foreign competi-
tors, who operated outside of U.S. antitrust strictures, Congress
granted them limited antitrust immunity. See 46 U.S.C. § 814 (1982).

This immunity, however, came with regulatory strings attached.
See id. § 804. The regulatory requirements of the 1916 Act were
designed to prevent the maritime transportation industry from monop-
olistically abusing its newly conferred grant of immunity. See Puerto
Rico Ports, 919 F.2d at 807. Regulation under the 1916 Act thus pre-
served some anti-competitive prohibitions. See id.; A & E Pacific
Constr. Co. v. Saipan Stevedore Co., Inc., 888 F.2d 68, 71 (9th Cir.
1989); Plaquemines, 838 F.2d at 542-43. Nonetheless, regulated firms
did enjoy the real benefit of operating outside the full strictures of
federal antitrust laws. Mindful of this benefit, the Supreme Court con-
cluded that the traditional canon of narrow construction, applicable to
antitrust exemptions generally, applied with full force to the coverage
provisions of the 1916 Act. See FMC v. Seatrain Lines, Inc., 411 U.S.
726, 732-33 (1973); Carnation, 383 US. at 217-218.

The 1916 Act was supplemented by the Shipping Act of 1984, 46
U.S.C. app. §§ 1701-1719 (2000). Although the 1984 Act contained
several new grants of antitrust immunity, see id. § 1706(a), nowhere
in the 1984 Act did Congress indicate an intention to override the
principle of narrow construction for antitrust exemptions that the
Supreme Court had long applied to the 1916 Act. Moreover, this
interpretive maxim has informed the construction of every other grant
of antitrust immunity in federal legislation. We therefore see no rea-
son to depart from ordinary practice in construing the 1984 Act.

IL
With the foregoing interpretive framework in mind, we turn to

defendants’ particular contentions. The district court found antitrust
immuaity for Gosselin and Pasha in three distinct statutory provisions
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of the Shipping Act. We address immunity under each statutory pro-
vision separately.'

A

Defendants first claim immunity under 46 U S.C. app. § 1706(a)(4)
(2000), which exempts from antitrust liability "any agreement or
activity concerning the foreign inland segment of through transporta-
tion that is part of transportation provided in a United States import
or export trade."

Defendants argue that this provision covers all aspects of their
scheme to rig bids. The first step in this scheme, defendants empha-
size, was the agreement with twelve large German local agents to
handle no business from forwarders who filed bids below the second
low level. This agreement, defendants claim, is covered by
§ 1706(a)(4) because the German agents provide only services
between German ports and destinations in the interior — a "foreign
inland segment." Gosselin and Pasha had market leverage only in this
segment; in the other segment they service, ocean transportation, they
were constrained by their status as ISA agents and the strict terms of
the TAAFLO service contract. Thus the success of the remainder of
their scheme depended entirely on the continued viability of the
arrangement defendants had reached with the local German firms. For
this reason, defendants conclude, the scheme in its entirety should be
covered by the immunity provision of § 1706(a)(4).

We do not believe that the statutory exemption extends as far as
Gosselin and Pasha would have it. To begin with, the statutory lan-
guage does not support defendants’ position. For an agreement or

'Defendants note that when parties enter into a conditional plea agree-
ment designed to permit defendants to challenge the prosecution theory
on a particular basis, any ambiguities in the stipulated facts must be
resolved in defendants’ favor and the government may not rely in its
prosecution on facts beyond those stipulated. See United States v. Har-
vey, 791 F.2d 294, 300 (4th Cir. 1986). Accordingly, in resolving the
contentions that defendants press on appeal, we take care not to rely on
allegations that were not admitted in the plea agreements and the incor-
porated statement of facts.
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activity to "[concern] the foreign inland segment,” § 1706(a)(4)
(emphasis added), as the statute requires, the parties undertaking the
agreement or participating in the activity must have in mind some
consequence for the foreign inland segment that they intend their
behavior to have. Accord Hileman v. Pittsburgh & Lake Erie Props.,
Inc., 290 F.3d 516, 519 (3d Cir. 2002) ("‘[Cloncerning’ . . . is essen-
tially a connecting term, the scope and meaning of which is defined
in part by the terms it modifies."); Commerford v. Thompson, | F.
417, 420 (C.C. Ky. 1880) (observing that the "broadest sense" of the
term "‘concerning’ is "‘pertaining to or relative to’"). Because defen-
dants’ collusive effort was aimed at the entire through transportation
market, rather than just the foreign inland segment, we do not think
that they can claim exemption from antitrust liability under
§ 1706(a)(4). Indeed, defendants fixed bids for through transportation
rates, i.e. door-to-door rates, not just rates for the "foreign inland seg-
ment" of the routes. § 1706(a)(4).

It is true that defendants’ original agreement with the German local
agents may have had the relationship to a "foreign inland segment"
that the statute requires. Id. Indeed, United States v. Tucor Int’l, Inc.,
35 F. Supp. 2d 1172 (N.D. Cal. 1998), aff'd, 189 F.3d 834 (9th Cir.
1999), the case upon which Gosselin and Pasha chiefly rely, awarded
immunity under the Shipping Act. In Tucor, several Philippine firms,
operating in a through transportation market “packed, picked up, and
trucked household shipments [of U.S. military personnel] from Subic
Naval Base and Clark Air Force Base . . . to a Philippine seaport.”
189 F.3d at 836. The firms were indicted under the Sherman Act for
conspiring amongst each other “to suppress competition by fixing
prices.” Tucor, 35 F. Supp. 2d at 1175. Defendants pled guilty, but the
district court later dismissed the indictments on the basis of immunity
under § 1706(a)(4). The Ninth Circuit affirmed, finding that
§ 1706(a)(4)’s reference to a "foreign inland segment," "unambigu-
ously exempts the activities of [defendants]," Tucor, 189 F.3d at 836,
occurring as they did between points "entirely within a foreign coun-
try." Id. at 835.

There is an argument to be made that the agreement defendants
made with the local German firms fits under the immunity announced
in Tucor. And if defendants’ scheme had ended there, we would have
to decide whether the agreement did so qualify and whether Tucor
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should be adopted in this circuit. But the scheme did not stop there.
Rather, Gosselin and Pasha took additional steps to perfect their bid-
rigging plan. And we are not persuaded that these additional steps
“[concerned] the foreign inland segment," in the manner the statute
requires. § 1706(a)(4).

Gosselin and Pasha’s contacts with FF1, for instance, related not
to foreign inland services, but to defendants’ desire that FF1 withdraw
the prime through rate bid it had filed with MTMC. Similarly, the
agreement defendants secured from other U.S. freight forwarders to
file bids at or above the second low level had little to do with the Ger-
man inland segment of the through services these forwarders offered.
Rather, the agreement was a precommittment mechanism to ensure
that none of the freight forwarders defected from the anticompetitive
cartel that defendants were assembling. When some of these forward-
ers later broke ranks, defendants instituted measures to reign them in.
But these measures were designed only to secure withdrawal of the
competitive through rate bids the forwarders had filed in the second
round, not to have consequences for the foreign inland segment.

In short, none of the additional steps Gosselin and Pasha took
beyond their agreement with the German local agents had intended
effects for any aspect of the German inland part of the through trans-
portation market. It is unclear, therefore, how these steps "[con-
cerned]” this foreign inland segment, as they must for immunity to
attach under § 1706(a)(4).

Moreover, a broad immunity of the sort that Gosselin and Pasha
seek would threaten to excise antitrust liability from the through
transportation market completely. If § 1706(a)(4) exempted from anti-
trust all stages of a conspiracy that involves in some manner a foreign
inland segment, then any firm operating in any segment of any
through transportation channel need only execute an agreement with
a local moving agent to shield itself from the antitrust laws entirely.
It does not take much to imagine how sophisticated transportation
firms, intent on reaping larger gains, might abuse the immunity of
such a rule. The incentives for opportunistic associations with compa-
nies operating in foreign inland segments would simply be too great.
And without the constraint of anticipated antitrust liability, the prices
charged by companies in the through transportation market would
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escalate. Further, the agreements and activity for which defendants
seek immunity here were not regulated by the FMC. Lack of regula-
tory oversight might only exacerbate the upward pressure on prices
for through transportation engendered by the absence of antitrust lia-
bility.

The upshot of defendants’ interpretation of § 1706(a)(4) would
therefore be a through transportation market beset with collusive and
artificially inflated bids, detrimental to consumers and non-
cooperating competitors alike. The government, as a repeat purchaser,
would stand to lose much, and the extra money it would have to pay
would come from the fisc and thus taxpayers.

It is unlikely that Congress intended such dismaying effects, but if
there is any doubt over whether § 1706(a)(4) affords defendants
relief, it is settled by the maxim that exceptions to the antitrust laws
should be construed narrowly. See Seatrain, 411 U.S. at 732-33. The
Supreme Court has relied on this principle to render agreements sub-
ject to the antitrust laws rather than the lesser anticompetitive protec-
tions of FMC regulation. See id Here defendants seek exemption
from legal enforcement by the DOJ for agreements that have not been
regulated by the FMC. We hold for reasons earlier expressed that
§ 1706(a)(4) does not immunize defendants’ scheme to raise through
rate bids in the twelve channels at issue.

B.

Defendants next claim immunity under § 1706(a)(2). That section
exempts from aatitrust laws

any activity or agreement within the scope of this chapter

. undertaken or entered into with a reasonable basis to
conclude that (A) it is pursuant to an agreement on file with
the [FMC] and in effect when the activity took place, or (B)
it is exempt{ed by the FMC under § 1715] from any filing
or publication requirement of this chapter.

Defendants do not claim that their “activity or agreement{s]" were
undertaken "pursuant to an agreement on file with the" FMC. Rather,
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they point to a tariff filing exemption that the FMC granted to noan-
vessel operating common carriers, like defendants, for the
“[t]ransportation of used military household goods and personal
effects by ocean transportation intermediaries.” 46 C.F.R. § 520.13(c)
(2004). Gosselin and Pasha argue that they reasonably believed their
collusive "activit[ies] and agreement([s]" to be exempt from the filing
requirements of the Shipping Act under this regulation, and thus
beyond the antitrust laws under § 1706(a)(2)(B).

The touchstone of § 1706(a)(2)(B) is reasonableness. Yet the terms
of the exemption on which defendants rely, and other features of the
regulatory framework in which defendants operate, demonstrate that
their reliance was, if anything, unreasonable.

To begin with, the exemption facially covers only "tariffs," see 46
C.F.R. § 520.1(a) (2004), not the kind of agreements and activities
involved in defendants’ bid rigging scheme. Yet a distinction between
tariffs on the one hand and operating agreements on the other per-
vades the Shipping Act. Compare § 1703(a) (cataloguing the "agree-
ments by or among ocean common carriers” to which the "chapter
applies," including agreements to "discuss, fix, or regulate transporta-
tion rates"), with § 1707 (describing "tariffs" that "each common car-
rier and conference shall keep open to public inspection"). This
statutory distinction makes implausible defendants’ claim that they
understood the reference to tariffs in the exemption to cover the collu-
sive agreements they secured during the course of their scheme.?

’Indeed, it would appear that the reach of the immunity in
§ 1706(a)(2)}(B) is not as broad as defendants assume. Gosselin and
Pasha focus on the tariff disclosure dispensation they received, but the
statutory provision clearly requires a reasonable belief in an exemption
from "any filing or publication requirement of" the Shipping Act.
§ 1706(a)(2)(B) (emphasis added). Section 1706(a)(2)(B) thus refers not
only to § 1707 — the tariff disclosure provision — but also § 1704,
which governs disclosure of "agreement[s]." And § 1704(a), by its terms,
extends to agreements that “control, regulate, or prevent competition in
international ocean transportation.” § 1703(a)(6). The agreements
secured during the course of defendants’ scheme would qualify under
this definition, making them subject to a “filing or publication require-
ment of" the Act under § 1706(a)(2)(B). But if this is so, defendants’
would hardly have a “reasonable basis to conclude that" their “activity
or agreement{s]" were exempt from “any" disclosure provision of the
statute, as they must to be immunized under § 1706(a)(2)(B).
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The terms of § 1715, the Shipping Act provision mentioned in
§ 1706(a)(2)(B) which governs the FMC’s exemption procedures, fur-
ther erodes Gosselin and Pasha’s claim of immunity under
§ 1706(a)(2)(B). Section 1715 conditions exemption from the disclo-
sure requirements of the Act on a finding by the FMC “that the
exemption will not result in substantial reduction in competition or be
detrimental to commerce." The FMC was thus required to make such
a finding before passing the tariff filing dispensation on which defen-
dants claim to have relied.

Section 1715 is quite clear in laying out the criteria for the granting
of filing exemptions: no "substantial reduction in competition" nor a
"[detriment] to commerce" may result from the exemption. The agree-
ments that defendants secured during their bid rigging scheme, how-
ever, accomplished just those ends: indeed, it was precisely by a
“reduction in competition" that Gosselin and Pasha succeeded in
inflating bids above the prime level, and this result was clearly “[det-
rimental} to commerce." The incongruence between the conditions
that § 1715 sets forth and the effects of defendants’ bid-rigging
scheme erodes defendants’ claim that they reasonably understood the
tariff filing exemption to permit such activity.

Pasha and Gosselin complain that the ex ante judgment of the FMC
under § 1715 should not apply ex post to our interpretation of the rea-
sonableness standard under § 1706(a)(2)(B). But the statutory phrase
"with a reasonable basis to conclude," § 1706 (a)(2), clearly contem-
plates an inquiry into the propriety of a party’s belief in light of the
circumstances. And one of those circumstances is surely the terms of
the statute governing the exemption. As sophisticated businesses
operating in a regulatory regime, defendants are properly charged
with knowledge of the statute that applies to their behavior. Accord
Hal Roach Studios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d 1542,
1548 (9th Cir. 1989) (citing Kansas Power & Light v. Buriington N.
R.R. Co., 544 F. Supp. 1336, 1347 (D. Kan. 1982)) (indicating that
“specialized knowledge" including of "statutory . . . law" may prop-
erly be presumed of parties according to their “experience"). Thus
aware of the criteria set forth in § 1715, Gosselin and Pasha can
hardly claim a "reasonable basis to conclude that" their behavior was
covered by the tariff filing exemption. § 1706(a)(2). An exemption
conditioned upon no “substantial reduction in competition" simply
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should not be read to sanction, in any manner, behavior intended to
accomplish just such a reduction. § 1715.

Moreover, defendants’ position flies once again in the face of the
maxim that exceptions to antitrust liability should be narrowly con-
strued. Gosselin and Pasha’s claim that the scope of the tariff filing
exemption somehow applies to the stark anticompetitive agreements
here is simply not persuasive. Section 1706(a)(2)(B) may well extend
to behavior taken pursuant to an FMC filing or exemption whose anti-
competitive effects are inadvertent, tangential, or debatable. But
when, as here, the anticompetitive effects are intentional, direct, and
palpable, reading § 1706(a)(2)(B) to insulate these effects from liabil-
ity would encourage gross violations of the antitrust laws and vitiate
the canon of construction that aims to protect the operation of these
laws.

For the foregoing reasons, we do not believe that Congress
intended § 1706(a)(2)(B) to confer immunity on the kind of conduct
for which defendants are being prosecuted. We therefore find that
defendants’ scheme to rig bids is not exempt from antitrust under

§ 1706(a)(2)(B).
C.

The final part of the Shipping Act under which defendants claim
immunity is § 1706(c)(1). This provision states that "[a]ny determina-
tion by an agency or court that results in the denial or removal of the
immunity to the antitrust laws set forth in {§ 1706(a)] shall not
remove or alter the antitrust immunity for the period before the deter-
mination." Defendants contend that an adverse decision on one of the
two other statutory immunities they seek — § 1706(a)(4) and
§ 1706(a)(2)(B) — constitutes a "denial or removal," and that
§ 1706(c)(1) thus requires that any penalty be imposed only prospec-
tively.

Section 1706(c)(1) was designed for those instances in which a
firm has been operating under a clearly established statutory immu-
nity, whose validity or scope is subsequently called into doubt — for
instance because of a changed circumstance or because of some dis-
crete action on the part of the firm that the statute prohibits. See, e.g.,
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§ 1709 (listing a variety of prohibited actions for firms operating
under filed tariffs or agreements). When such an event occurs and
immunity is abrogated, § 1706(c)(1) ensures that subsequent legal or
administrative proceedings will not impose liability for the period
between the event and the proceedings. The provision thus affords the
regulated firm some time to re-engage the administrative process or
otherwise reader itself compliant. Under this interpretation,
§ 1706(c)(1) promotes beneficial reliance by the regulated industry on
the regulatory process, particulatly when the event that abrogates
immunity is the invalidation of a filed tariff or operating agreement.
Congress was evidently mindful of this end in passing this provision.
See, e.g., HR. Rep. No. 98-53, pt. 1, at 33 (1983) ("[Section 1706(c)]
is needed to provide a degree of stability and certainty to an agree-
ment filed in good faith and valid on its face.")

To qualify for relief under § 1706(c)(1), defendants must therefore
identify a discrete event that triggers the provision’s grace period.
Obviously, that event cannot be our present denial of immunity under
another statutory provision of the Shipping Act, as defendants would
have it. Were we to countenance such an argument, a maritime firm
wishing to avoid full antitrust liability would simply invent a series
of spurious immunify arguments and remain perpetually one step
ahead of the judicial or administrative proceedings invalidating them.
Such a state of affairs would be the antithesis of the antitrust protec-
tions that the maxim requiring narrow construction of exemptions
therefrom contemplates. See Seatrain, 411 U.S. at 732-33. We there-
fore reject defendants’ interpretation of § 1706(c)(1).

D.
In short, we hold that defendants’ scheme to rig bids does not qual-

ify for immunity under any of the three provisions Gosselin and Pasha
rely on — § 1706(a)(4), § 1706(a)(2), and § 1706(c)(1).} We therefore

3Because we reach this conclusion on the substance of defendants’
immunity arguments, we need not address the government’s altemative
contention that the agreements for which Gosselin and Pasha seek immu-
nity are beyond the coverage provisions of the Shipping Act and likewise
beyond the FMC’s jurisdiction. See § 1703; see also Tucor, 189 F.3d 837
(discussing a similar argument made in that case).
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conclude that defendants enjoy no immunity from antitrust prosecu-
tion under the Shipping Act.*

Iv.

The charging information also contained a conspiracy to defraud
count. See 18 U.S.C. § 371 (2000). Defendants argued in their motion
to dismiss that the immunity provisions of the Shipping Act were
broad enough to insulate them from liability under a conspiracy to
defraud theory. Despite the district court’s conclusion that defendants
were indeed immunized from antitrust liability by the Shipping Act,
the court found that this immunity did not extend to conspiracy to
defraud. Employing the test set forth in Blockburger v. United States,
284 U.S. 299 (1932), the district court further determined that the ele-
ments of the antitrust claim did not subsume those of the conspiracy
to defraud claim. The district court thus concluded that defendants
could properly be prosecuted for the same behavior under both
counts. See United States v. Ashley Transfer & Storage Co., Inc., 858
F.2d 221, 224-25 (4th Cir. 1988) (finding that conduct may form basis
for prosecution under § 371 following acquittal on Sherman Act
count). As a result, the court rejected defendants’ motion to dismiss
the fraud count on Shipping Act immunity grounds, and, following
the terms of the plea agreements, Gosselin and Pasha pled guilty
under § 371.

*One of the factors on which the district court rested its contrary deter-
mination was the “rule of lenity." Under this principle of interpretation,
the application of ambiguous criminal statutes should be resolved in
favor of a defendant. See, e.g., Rewis v. United States, 401 U.S. 808, 812
(1971). The Supreme Court has counseled, however, that there must be
a "genuine ambiguity" before lenity will apply, Perrin v. United States,
444 US. 37, 49 n.13 (1979), and has warned that no such ambiguity
exists when "the ambiguous reading relied on is an implausible reading
of the congressional purpose.” Caron v. United States, 524 U.S. 308, 316
(1998). The Court has also directed that “traditional tools of statutory
construction” should be consulted before ambiguity is found. Id. (citing
United States v. Shabani, 513 U.S. 10, 17 (1994)). Finding, as we do,
that such “traditional tools," including “congressional purpose" and ordi-
nary canons of statutory construction, suffice to resolve the interpretive
issues before us, we see no occasion for resort to the rule of lenity.
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We have concluded that defendants enjoy no antitrust immunity
under the Shipping Act. We therefore need not determine, as the dis-
trict court did, whether immunity under the Shipping Act extends to
anticompetitive behavior that is also actionable under a conspiracy to
defraud theory. Furthermore, defendants concede on appeal that the
district court’s Blockburger analysis is "certainly correct" and that "si-
multaneous Sherman Act and Section 371 prosecutions are not multi-
plicitous." Prosecution of defendants’ particular course of action
under both statutes is therefore permissible.

In reviewing the district court’s disposition of the conspiracy to
defraud counts, it remains only to address the contention, raised on
appeal, that there is insufficient factual support in the plea agreements
and incorporated statement of facts for an adjudication of guilt under
§ 371.

Challenges to the factual basis for an adjudication of guilt follow-
ing a guilty plea are severely circumscribed. "A voluntary and intefli-
gent plea of guilty is an admission of all the elements of a formal
criminal charge." United States v. Willis, 992 F.2d 489, 490 (4th Cir.
1993) (quoting McCarthy v. United States, 394 U.S. 459, 466 (1969)).
A defendant who pleads guilty therefore “admits all of the factual
allegations made in the indictment," O’Leary v. United States, 856
F.2d 1142, 1143 (8th Cir. 1988) (per curiam), and waives “all non-
jurisdictional defects, including the right to contest the factual merits
of the charges." Willis, 992 F.2d at 490 (intemal citations omitted);
see also United States v. Wiggins, 905 F.2d 51, 52 (4th Cir. 1990). In
these circumstances, courts have permitted a defendant to challenge
an adjudication of guilt only with the argument that "the facts under-
lying the charge" are insufficient "to constitute a crime." Stanback v.
United States, 113 F.3d 651, 654 (7th Cir. 1997).

The most that Gosselin and Pasha may argue, therefore, is that the
allegations in the plea agreements and the incorporated statement of
facts are so insubstantial that they could not constitute an offense
under § 371. It is clear that the factual recitations in the plea docu-
ments easily surmount this low hurdle. Conspiracy to defraud under
§ 371 requires three elements: "(1) the existence of an agreement, (2)
an overt act by one of the conspirators in furtherance of the objec-
tives, and (3) an intent on the part of the conspirators to agree as well



20 UNITED STATES v. GOSSELIN WORLD WIDE

as to defraud the United States." United States v. Tedder, 801 F.2d
1437, 1446 (4th Cir. 1986). The statute covers "not only conspiracies
intended to involve the loss of government funds but also any con-
spiracy for the purpose of impairing, obstructing, or defeating the
lawful function of any department of government." /d. The statement
of facts laid out in some detail the course of defendants’ conspiracy,
including the discrete agreements Gosselin and Pasha secured with
various firms engaged in the bidding cycle. The statement of facts
also unequivocally recites that the foregoing actions "[increased] the
rates paid by DOD for the transportation of military goods during the
[cycle] to levels higher than would have prevailed in the absence of
their conspiracy." The stipulation therefore contains an abundance of
information to establish a conspiracy to "[impair] . . . the lawful func-
tion of [a] department of government,” id. — namely the MTMC pro-
gram.

V.

The final contention that Gosselin and Pasha raise on appeal con-
cerns their sentence. Following the adjudication of guilt on the con-
spiracy to defraud count, the district court considered the sentences
that the parties had agreed to recommend in the event of this outcome.
The district court settled on the figure recommended in the plea
agreements — a fine of $4.6 million for each defendant for its part
in the conspiracy to defraud. Gosselin and Pasha now argue that this
fine exceeded the maximum permissible under the relevant seatencing
statute, 18 U.S.C. § 3571 (2000). They assert that the "gross loss" to
the government as a result of the conspiracy to defraud was only $1
million, id. § 3571 (d), less than the $2.3 million amount on which the
plea agreements’ sentencing recommendations for the § 371 count
were predicated.

The sentencing arrangement that the parties agreed to is carefully
set out in each plea document. In the event of an adjudication of guilt,
“the United States and the defendant agree that the appropriate dispo-
sition of this case is, and agree to recommend jointly, that the Court
impose a sentence requiring the defendant to pay to the United States
a criminal fine . . . ." The agreements further provide that "Count 1
and Count 2 are {to be] grouped together" for sentencing purposes,
“and thus, the total fine paid will be the greater of" two figures that
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each sentencing agreement recites. The first figure is derived by
applying various listed Sentencing Guidelines factors to the penalty
provisions governing Sherman Act violations. The second figure is
derived by applying various listed Sentencing Guidelines factors to
the penalty provisions governing § 371 violations.

Operating under the assumption that defendants were guilty only of
conspiracy to defraud, the district court limited its attention during
sentencing to the couspiracy to defraud part of each plea agreement’s
sentencing recommendation. We have found additionally that the
Shipping Act affords defendants no immunity from the antitrust
count. We therefore vacate the sentence and remand for resentencing
in light of our immunity holding and the entirety of each plea agree-
ment’s sentencing provisions.

VL

We have found that the three immunity provisions of the Shipping
Act under which Gosselin and Pasha claim antitrust immunity afford
them no relief. We have also determined that there was no error in the
district court’s adjudication of guilt on the conspiracy to defraud
count. Because the district court applied the sentencing provisions of
the plea agreement under the assumption that defendants were only
guilty of conspiracy to defraud, a remand for resentencing in light of
our disposition of the antitrust issue is in order. The judgment of the
district court is therefore

AFFIRMED IN PART, REVERSED IN PART,
AND REMANDED FOR RESENTENCING.
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1 IN THE UNITED STATES BANKRUPTCY COURT ‘/Z2)
FOR THE DISTRICT OF MARYLAND 4
D '7( i
2 BALTIMORE DIVISION
3 In re: ;
4 PREMIER AUTOMOTIVE SERVICES, INC. Chapter 11 f
D
5 Debtor Case No. 05-20168-Js
/
6 |
>
PREMIER AUTOMOTIVE SERVICES, INC.
! %f
Plaintiff 5
»
8 4
Vs Adversary No. %
i
9 05-1378-JS /
® :
10 ROBERT L. FLANAGAN, et al. :
i
11 Defendants i
i
/ 5
»
12 ¢
i
13 The deposition of JOSEPH ROBERT HUBER was é
14 held on Friday, September 16, 2005, commencing at 10:02 §
f
® :
15 A.M. at the Law Offices of Shapiro Sher Guinot & 3
16 Sandler, 36 South Charles Street, Suite 2000, Baltimore, E
17 Maryland 21201-3147, before Sandra A. Slater, Notary :
® i
18 Public. :
19 i
E
20 b

®

. 21 REPORTED BY: Sandra A. Slater, RPR, CCR
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1 lease?

2 A Not specifically, no.

3 Q As you sit here today do you have any

4 awareness of Pasha's criminal conviction for antitrust g
5 violations? g

;

6 A No. g
7 Q This is the first you've heard of that?

8 A Yes.

9 Q All right. Have you ever dealt with Pasha

10 in your career directly?
11 A I may have had some conversations with them

12 when they were located off the terminal but that had to

13 do with the possibility of using some of their space.

14 Q That was MPA's space that they were
15 leasing?
1o A No, no, no, they were leasing that from, I
17 guess 1t would have been Trammell Crow.
K
18 Q Do you have any understanding of the nature §

19 of Pasha's business?
20 A Other than they're an auto processor.

21 Q Do you have any knowledge of what, if any,

Towson Reporting Company GORE BROTHERS Whitman Reporting-Rockville
410-828-4148 410-837-3027 301-279-7599
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; 1 IN THE UNITED STATES BANKRUPTCY COURT Cgk}
® j' FOR THE DISTRICT OF MARYLAND /%
2 BALTIMORE DIVISION ’?
3 In re:
> 4 PREMIER AUTOMOTIVE SERVICES, INC. Chapter 11
5 Debtor Case No. 05-20168-JS
/
» 6
PREMIER AUTOMOTIVE SERVICES, INC.
7
> Plaintiff
8
V. Adversary No.
9 05-1378-J8

10 ROBERT L. FLANAGAN, et al.

11 Defendants
> /

12

13 The deposition of DAVID MICHAEL THOMAS was
> 14 held on Monday, October 3, 2005, commencing at 2:25

15 P.M. at the Law Offices of Shapiro Sher Guinot &

16 Sandler, 36 South Charles Street, Suite 2000, Baltimore,
> 17 Maryland 21201-3147, before Sandra A. Slater, a Notary

Public.

[

21 REPORTED BY: Sandra A. Slater, RPR, CCR

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
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1 other customer that was going to be transferred -- g
2 A Yes.

3 Q -— to Pasha? And the business that Pasha
4 was doing at its other facility outside the Port?

5 A No impact to our Port.

6 Q One way or the other?

7 A They're not coming, that business isn't

8 coming onto our Port.

9 Q Do you know the nature of that business?

10 A Military, military POV's. They handle

11 privately owned vehicles, military privately owned

12 vehicles.

13 0 Have you read any of the suit papers in

14 this case, the complaint, the motions?

15 A I don't believe so, no.

16 0] Are you aware that one of the issues that

17 we've raised in this case is the criminal history of

18 Pasha?

19 a Yes.

20 Q At any point in '05, up until the lawsuit

21 was filed by Premier, did you have any knowledge that )

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
410-828-4148 410-837-3027 301-279-7599
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1 Pasha was involved in criminal litigation in Alexandria, :
® | 2 Virginia?
3 A No . b
> 4 Q When did you first learn that Pasha was é
|
5 involved in criminal litigation in Alexandria, when? %
6 MR. SMITH: Other than in our privileged -- Z
> ;
7 MR. FAX: Well, I'm not asking for how, §
8 just the date. I don't care what the source was at this %
b 9 point. ;
10 Q It was after the lawsuit was filed? %
:
p 11 A Yes. %
i
12 Q So I take it that the criminal involvement i
13 of Pasha had nothing to do with the work that you did on §
. b
14 behalf of MPA in creating a lease, negotiating a lease?
15 A I had no knowledge of 1it. g
)
16 0] Right. Do you know whether anyone at MPA .
17  had any knowledge of it? f
[ 18 A I don't know.
19 Q You never talked about it with anybody
20 certainly?
b
121 A No.
Towson Repotting GORE BROTHERS Whitman Reporting - Rockville

D 410-828-4148 410-837-3027 301-279-7599
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1 Q Have you talked about -- other than with
2 your lawyers, have you talked to any of the executives
3 at MPA about that issue since the lawsuit was filed?

4 That's since April.

5 A No.
6 Q Are there any policies at MPA regarding the
7 types of tenants you will deal with and you won't deal
8 with in terms of their business record or?
9 A I'm not aware of any written policies.
10 Q Are there any unwritten policies, I mean

11 standards that you generally apply that you're aware of?

12 If you're not, then that's the answer.
13 A I'm sure common sense would prevail that we
14 wouldn't do business with companies if we were aware of

15 certain criminal activity.

16 Q Well, I'm not asking you to speculate, I

17 just want to know whether there are any policies that
18 you're aware of or directives.

19 A No.

20 MR. FAX: Can we go off the record for a

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
410-828-4148 410-837-3027 301-279-7599
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PREMIER AUTOMOTIVE SERVICES, INC.,*
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PREMIER AUTOMOTIVE SERVICES, INC.,*
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1 A. Did not. :
D 2 Q. As you sit here today, are you aware that g
3 Pasha has had some criminal experience in the Eastern
4 District of Virginia in Federal Court in Alexandria? i
D
5 MR. SMITH: Objection. Relevance. §
6 BY MR. FAX: \
!
. -
7 Q. Go ahead. |
8 A. As I sit here today? ;
» 9 0. Yeah, are you aware of that? E
10 A. I'm aware that there was an issue with %
|11 them. %
» :
12 Q. Do you have any understanding of what the g
13 issue was today? §
> |
14 MR. SMITH: Objection. Relevance. Go :
15 ahead. .
P |16 THE WITNESS: Some sort of a
17 debarment.
p |18 BY MR. FAX: j
19 Q. That's the extent of your knowledge?
20 A. That's the extent of my real knowledge. ;
D
) 21 0. All right. When was the first time that
Towson Reporting GORE BROTHERS Whitman Reporting - Rockville

® 410-828-4148 410-837-3027 301-279-7599
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1 you heard or were told?
2 When? I'm not asking by whom, I'm
3 just saying, when?
4 MR. TALIAFERRO: We're going to
5 maintain a standing objection as to relevance.
6 MR. FAX: Yeah. Sure. Not a problem.
7 BY MR. FAX:
8 Q. When was the first time that you heard
9 that Pasha had a criminal 1issue?
10 A. After these proceedings started taking
11 place. It was brought to my attention by Peter
12 Taliaferro.
13 Q. All right. So throughout the negotiations
14 with Pasha, up through and including the execution of
15 the original lease, you were not aware that Pasha had
16 any criminal issues?
17 A. I was not.
18 Q. Do you know today whether anyone else at
19 MPA was aware of any criminal issues on the part of
20 Pasha prior to this litigation?
21 A. No, I don't know that anybody was aware.
410-828-4148 410-837-3027 301-279-7599
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20
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Q. Do you know whether the MPA has any
written standards or guidelines concerning —-- or

policy, standards, guidelines or policy written

concerning the issue of contracting with a convicted

felon?

MR. TALIAFERRO: Objection to the

extent that there's a distinction here that may not

be pertinent to this case. There may be some that
relate to the kind of contracting that's different
from this, but not within the scope of this
particular --
BY MR. FAX:

Q. All right. Let.'s break it down. There
are several different subcategories here that I'm
interested in. The first is whether there is any
written policy or set of standards or guidelines
concerning any kind of contracting whatsoever?

A. No, there are none.

Q. And there are none, then, with respect to

contracting or leasing property at the Dundalk Marine

Terminal; is that right?

p 410-828-4148 410-837-3027
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1 A. Correct.

2 Q. All right. Are there any unwritten

3 standards or guidelines with which you are familiar

4 at the MPA concerning contracting with convicted

5 felons?

o MR. TALIAFERRO: Again, this calls for
7 ——

8 BY MR. FAX:

9 Q. Anything?
10 MR. TALIAFERRO: -- legal knowledge.
11 MR. FAX: Oh, no, no, no.
12 MR. TALIAFERRO: We're excluding
13 knowledge of the State procurement process?

14 BY MR. FAX:

15 Q. Yeah. Yeah. Yeah. I'm talking about --
16 I'm not talking about a COMAR or anything like that.
17 A. Okay.

18 Q. I'm talking about a written policy

19 generated by MPA, or to which MPA has subscribed,

20 that's circulated within the office?

21 A. No, there‘'s no written policy.

R R A

Towsaon Reporting GORE BROTHERS Whitman Reporting - Rackville
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1 Q. All right. And there's no non-written |

2 policy either; 1is that right?
3 A. No.
4 Q. With respect to leasehold interests at the

5 Dundalk Marine Terminal, do you know whether MPA has

6 ever contracted with or leased property to a
7 convicted felon, with the exception of Pasha?
8 MR. TALIAFERRO: Objection. Standing

9 objection.

10 THE WITNESS: I'm not aware.

11 BY MR. FAX:

12 Q. Now, I take it that as far as you know,
13 and I recognize the limits of your knowledge and that
14 you're not a lawyer, but as far as you know, there is

15 no restriction on the MPA's ability to lease property
16 at the Dundalk Marine Terminal to a convicted felon;

17 is that right?

18 MR. TALIAFERRO: This is as far as he
19 knows?
20 MR. FAX: Yeah.

121 THE WITNESS: Yes, so far as I know.

P e o 4 AL
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1 BY MR. FAX:

2 Q. During this time frame,

3 February/March/April of '04, did you, and when I say,

4 you, I mean you, I don't mean MPA. 1I always mean
5 just you unless I distinguish it.
6 A. Okay.
7 ' 0. During this time frame, did you ever say
8 to Mike Robinson, we're in discussions with Pasha
9 concerning the possible leasing of Lot 907
10 AL No .
11 Q. At any point in time did you ever
1z communicate that information to Mike Robinson?
13 A. I believe at the end of '04 it may have
14 been communicated during a lunch we had with him.
15 Q. Indicating the name of the potential

16 tenant, Pasha?

17 A. I think so.

18 Q. And you were at that lunch?
19 A. Yes.

20 Q. Who else was there?

21 A. Dave Thomas.

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
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March 29, 2005

VIA OVERNIGHT MAIL & FACSIMILE

Mr. Michael J. Robinson

Vice President/General Manager
Premier Automotive Services, Inc.
2700 Broening Highway
Baltimore, MD 21222

Re: Lease of 6.47 Acres in Area 90, Dundalk Marine Terminal

Dear Mr. Robinson:

Premier Automotive Services, Inc. ("Premier”) is presently occupying the above-
referenced improved premises (the "Premises”) at Dundalk Marine Terminal on an
“Overflow Storage” basis, consistent with MPA Terminal Services Schedule No. 16 and
my letter to you dated April 30, 2004. Any offer by the Maryland Port Administration
("MPA") to lease the Premises to Premier on the basis of the lease that was forwarded
to you on April 9, 2004 has been, or is hereby, rescinded.

The Lease regarding the Premises between the MPA and Premier dated July 1,
1992, as extended by amendments through June 30, 2002 (the “Lease”) has been

terminated.

The MPA now directs Premier to vacate the Premises not later than May 1, 2005.
Pursuant to Sections 4.2 and 8.2 of the Lease, the MPA hereby directs Premier to
remove at Premier’s expense, not later than May 1, 2005, the building that Premier
constructed on the Premises. The building is no longer of reasonable economic utility
to the MPA's expected use of the land component of the Premises.

Should you have any questions, please call me.
Sincerely
s
Michael W. Miller
Director, Maritime Commercial Management

Governor Robert L. Ehrlich, Jr. & Lt. Governor Michael S. Steele % Transportation Secretary Robert L. Flanagan

MPA Acting Executive Director M. Kathleen Broadwater * Maryland Port Commission: Wayne K Curry,
George C. Doub lll, John G. Gary, Michael G. Martino, Robert I. Sewall, Fred L. Wineland

Prryiand Port Adnunistraion * World Trade Center, 401 E. Pratt Street, Baltimore, MD 21202 # 800 638.7519 * TTY: 8000.201.7165 * www MarylandPorts.com



b Aprll 7, 2005

VIA OVERNIGHT MAIL & FACSIMILE
Mr. James G. Robinson
Premier Automotive Services, Inc.
D 2700 Broening Highway
Baltimore, MD 21222

Re: 6.47 Acres in Area 90, Dundalk Marine Terminal

» Dear Mr. Robinson:

This is to confirm the conversation that you and Helen Bentley had yesterday regarding
the continued presence of Premier Automotive Services, Inc. ("Premier”) in Lot 90.

Notwithstanding the MPA’s March 29, 2005 notice to Premier directing it to vacate the
» premises not later than May 1, 2005, and to remove, at Premier’s expense, the building that
Premier has constructed on the premises not later than that date, MPA and Premier agree that
Premier may have an extension of time, until June 30, 2005, within which time Premier will
vacate the premises and remove the building at Premier’s expense.

D Please confirm Premier’s agreement to these terms by countersigning below a copy of
the faxed edition of this letter, in your capacity as authorized agent for Premier, and returning
the copy with your original signature to me by close of business here in Baltimore on April 13,
2005. If we do not receive Premier’s signed agreement by that date, MPA’s notice of March 29,

2005 will stand.

» Sincerely, ¢
Michael W. Miller
[ Director, Maritime Commercial Management
AGREED

Premier Automotive Services, Inc.

» By:
. James G. Robinson

cc: Michael Robinson - Vice President and General Manager, Premier Automotive Services, Inc.

Helen Bentley
David M. Thomas - Director of Operations, Maryland Port Administration

Governor Robert L. Ehrlich, Jr. x Lt. Governor Michael S. Steele % Transportation Secretary Robert L. Flanagan
MPA Acting Executive Director M. Kathleen Broadwater * Maryland Port Commission: Wayne K. Curry,
T ‘George C. Doub {ll, John G. Gary Michael G. Mamno ‘Robert I. Sewall, Fred L. Wineland

i
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(Official Form 1) (12/03)

FORM B1

District of Maryland
Baltimore Division

United States Bankruptcy Court

Voluntary Petition
05-2-0168-JS

Name of Debtor (if individual, enter Last, First, Middle)
Premier Automotive Services, Inc.

Name of Joint Debtor (Spouse)(Last, First, Middle):

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. No. / Complete EIN or other Tax L.D. No.
(1f more than one, state all):
52-1530937

Last four digits of Soc. Sec. No / Complete EIN or other Tax ID No. (if
more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code)

2700 Broening Highway
Fifth and B Streets
Baltimore, MD 21222

Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the
Principal Place of Business: ~ Baltimore City

County of Residence or of the
Principal Place of Business:

Mailing Address of Debtor (if different from street address):

Mailing Address of Joint Debtor (if different from street address).

Location of Principal Assets of Business Debtor
(if different from street address above):

Information Regarding the Debtor (Check the Applicable Boxes)

Venue (Check any applicable box)

/1 Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately preceding the
date of thus petition or for a longer part of such 180 days than 1n any other District.

11 US C. § 1121(e) (Optional)

[ There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.
Type of Debtor (Check all boxes that apply) Chapter or Section of Bankruptcy Code Under Which
0O Individual(s) B Railroad ! the Petition is Filed (Check one box)
I Corporation Stockbroker O Chanter 7
1 Partnership [3 Commodity Broker O Ch:gt: 9 [lz]] gzg ::: }; L] Chapter 13
O Other O Clearing Bank 3 Sec. 304 - Case ancillary to foreign proceeding
(] Oonsumer/Non—Bul:i:xSsl: © of Debes (ChGCkIZ(')IniB?:;;;)&Gs Filing Fee (Check one box)
M Full Filing Fee Attached
C b 1 [J Filing Fee to be paid in installments (Applicable to individuals only)
O Chapter 11 Small B‘usiness ( heclf all boxes that apply) Must attach signed application for the court's consideration certifying
Debtor ts a small business as defined in 11 U.S.C. § 101 that the debtor is unable to pay fee except in installments.
O Debtor is and elects to be considered a small business under

Rule 1006(b) See Official Form No. 3.

Statistical/Administrative Information (Estimates only)

be no funds available for distnibution to unsecured creditors

M Debtor estimates that funds wili be available for distribution to unsecured creditors.
I Debtor estimates that, after any exempt property is excluded and admunistrative expenses paid, there will

THIS SPACE IS FOR COURT USE ONLY

1-15 16-49 50-99 100-199 200999  1000-over
Estimated Number of Creditors
a %] O a (W] a
Estimated Assets
$0 to $50,001 to $100,001 to  $500,001 to $1,000,001 to $10,000,001 to  $50,000,001 to More than
$50,000  $100,000 $500,000 $1 rmtlion $10 muitlion $50 million $100 million $100 mullon
O (] O (] O (1] O O
Estunated Debts
$0to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to $50,000,001 to More than
$50,000 $100,000 $500,000 $1 nullion $10 million $50 nuthion $100 milion $100 mitlion
O 0 0 | 0 a O (|




(Official Form 1) (12/03)

FORM B1, Page 2

'Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s): premier Automotive Services, Inc.

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Location
Where Filed: NONE

Case Number: Date Filed.

Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If more than one, attach additional sheet)

Name of Debtor: Case Number: Date Filed:
NONE
Dastrict: Relationship: Judge:
Signatures

Signature(s) of Debtor(s) (Individual/Joint)

1 declare under penalty of perjury that the information provided in this

petition is true and correct. o

LI;'pctitloner 15 an ndividual whose debts are primarily consumer debts and
s chosen (o file under chapter 7] I am aware that [ may proceed under

chapter 7, 11, 12 or 13 of title 11, United States Code, understand the relief

available under each such chapter, and choose to proceed under chapter 7.

Exhibit A
To be completed if debtor is required to file periodic reports
e.g , forms 10Kand 10Q) with the Securities and Exchange
mmission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11)

L1 Exhibit A is attached and made a part of this petition

I request relief in accordance with the chapter of title 11, United States Code,
specified in this petition.

X _Not Applicable
Signature of Debtor

x _Not Applicable

Signature of Joint Debtor

Telephone Nuniber (If not represented by attomey)

Exhibit B
(To be completed if debtor 1s an individual
whose debts are primarily consumer debts)
L, the attorney for the petitioner named in the foregoing petition, declare that
I have informed the petitioner that [he or she] may proceed under chapter
7,11, 12, or 13 of title 11, United States Code, and have explained the
relief available under each such chapter.

X _Not Applicable
Signature of Attorney for Debtor(s) Date

Date

Signature of Attorney
x /s/ Joel I. Sher

Signature of Attorney for Debtor(s)

Exhibit C
Does the debtor own or have possession of any property that poses
or 1s alleged to pose a threat of immunent and identifiable harm to
public health or safety?
O Yes, and Exhibit C is attached and made a part of this petition.
M No

Joel L, Sher, 00719
Printed Name of Attorney for Debtor(s) / Bar No.

Shapiro Sher Guinot & Sandler
Firm Name

36 S. Charles Street 20th Floor
Address

Baltimore, Maryland 21201

410-385-0202
Telephone Number

410-539-7611

Date

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110,
that [ prepared this document for compensation, and that I have provided
the debtor with a copy of this document.

Signature of Debtor (Corporation/Partnership)

I declare under penalty of perjury that the information provided n this
petition is true and correct, and that I have been authorized to file this
petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

X /s/ Janet M..West
Signature of Authorized Individual

Janet M. West
Printed Name of Authorized Individual

Secretary
Title of Authonized Individual

Date

X Not Applicable

A bankruptcy petition Ipreqarer's failure to comply with the provisions of
title 11 and the Federal Rul
or imprisonment or both. 11 U.S.C. § 110; 18 US.C. § 156.

Signature of Non-Attorney Petition Preparer

Not Applicable
Printed Name of Bankruptcy Petition Preparer

Social Security Number (Required by 11 U.S.C. § 110(c).)

Address

Names and Social Security numbers of all other individuals who prepared
or assisted 1n preparing this document.

If more than one person prepared this document, attach additional sheets
conforming to the appropriate official form for each person.

Signature of Bankruptcy Petition Preparer

Date

es of Bankruptcy Procedure may result in fines




MINUTES OF SPECIAL MEETING OF
THE BOARD OF DIRECTORS

Premier Automeotive Services, Inc.

After duly notifying all directors of Premier Automotive Services, Inc. of a Special
Meeting to be called, all directors being present, said meeting was held by the Corporation on
April 26, 2005;

RESOLVED, that, in the judgment of the Board, it is desirable and in the best interests of
Premier Automotive Services, Inc. (the “Corporation”), its creditors, stockholders, and other
interested parties that a voluntary petition be filed by the Corporation for relief under chapter 11
of title 11 of the United States Code (the “Bankruptcy Code™);

RESOLVED FURTHER, that Janet M. West (the “Authorized Officer”) hereby is
authorized and empowered on behalf of the Corporation to execute and verify a petition in the
name of the Corporation under chapter 11 of the Bankruptcy Code and to cause the same to be
filed in the United States Bankruptcy Court for the District of Maryland (Baltimore Division) in
such form and at such time as the Authorized Officer shall determine;

RESOLVED FURTHER, that the Authorized Officer be, and hereby is, authorized to
execute and file or cause to be executed and filed all necessary documents, including, but not
limited to, all petitions, affidavits, schedules, motions, lists, applications, pleadings and other
papers, and in that connection to employ and retain all assistance by legal counsel, accountants
or professionals and to take any and all action which they deem necessary and proper in
connection with the Corporation’s chapter 11 case;

RESOLVED FURTHER, that the law firm of Shapiro Sher Guinot & Sandler, 36 South
Charles Street, Suite 2000, Baltimore, Maryland 21201 be, and hereby is, employed and retained
as counsel for the Corporation in the chapter 11 case;

RESOLVED FURTHER, that in addition to the specific authorizations heretofore
conferred upon the Authorized Officer, the Authorized Officer be, and each hereby is, authorized
and directed to take or cause to be taken all such further actions, to execute and deliver or cause
to be executed and delivered all such further certifications, agreements, instruments and
documents in the name of and on behalf of the Corporation and to incur all such fees and
expenses as in their judgment shall be necessary, appropriate or advisable in order to effectuate
the intent and purpose of any and all of the foregoing resolutions; and




RESOLVED FURTHER, that all acts lawfully done or actions lawfully taken by the
Authorized Officer or any officer of the Corporation to seek relief under chapter 11 of the
Bankruptcy Code or in connection with the Chapter 11 case, or any matter related thereto, be,
and hereby are, adopted, ratified, confirmed and approved in all respects as the acts and deeds of
the Corporation;

Dated: April 26, 2005 By: /s/ James G. Robinson
James G. Robinson, Director
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’ AGREEMENT & LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
ATC LOGISTICS, INC.

THIS AGREEMENT & LEASE is made and entered into this day
of , 1998, by and between the MARYLAND PORT
ADMINISTRATION, an instrumentality of the Maryland Department of
Transportation ("MDOT") (hereinafter referred to as “MPA"), and ATC

LOGISTICS, INC., an automobile processor, and a__ corporation
(hereinafter referred to as “ATC”), and is entered into with reference to the
following facts:

ATC has solicited the MPA to secure and then dedicate the following land
' and improvements for AT'C’s use as an importer, exporter and processor of
automobiles in the Port of Baltimore:

1)  Development of fifty (50) acres of land with all utilities, paving and
fenqing.

2)  Development of approximately 105,000 square feet of Building
Improvements conforming to ATC'’s specifications to include but not
exclusively so, a port installed Options. Building, a Quality. Assurance and
Quality Control Building, a Truck Away Building, a Security House and a
Fuel Island.

3)  The aforedescribed land and improvements are required to be located
in an area to be mutually agreed upon near to a dock rail siding and near to
easy access to a major highway to be used for the movement of antomobiles
and other equipment. '

4)  Inentering into this AGREEMENT & LEASE, the MPA and ATC

1

e
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} understand and agree that the cargo being handled under this AGREEMENT
& LEASE shall be “New Cargo Volume” that is cargo that is not currently
being handled in the Port of Baltimore.

The MPA, on the receipt of ATC’s solicitation, has embarked on the
development of land and the building of improvements requested by ATC and it is
estimated that all may be completed in June of 1999 and available for ATC’s .
octupancy and use. It is preliminarily estimated that MPA’s total project costs for
the 50 acre property and improvements will not exceed $18,600,000. If the project
costs exceed 120% of the preliminary estimate, ATC understands the MPA may
termunate this lease as described in Section 1, below.

In the interim between the effective date of this AGREEMENT & LEASE,
the MPA has agreed with ATC that the MPA will use its best efforts to assist ATC
* in securing a temporary location in the Port of Baltimore for ATC’s use for its
automobile auto processing needs while ATC awaits the completion of MPA’s fifty
(50) acre property and improvements as heretofore described.

In contemplation and reliance on MPA’s development of the fifty (50) acre
i property and improvements as heretofore described, ATC will lease this MPA
facility under the terms and conditions of this AGREEMENT & LEASE for a term
- of twenty (20) years with two (2) additional ten (10) year options to renew at rates,
terms and conditions to be negotiated by the parties.

NOW, THEREFORE, in consideration of the mutual covenants and
agreements herein set forth to be kept and performed by the parties, MPA and
ATC hereby agree as follows:

L0 BASIC PROVISIONS:
1.1 Effective Date. The Effective Date of the AGREEMENT & LEASE

shall be the first day immediately following the occumrence of all of the
following events:

a) Approval of this AGREEMENT & ILEASE by the
' Maryland Port Commission,;

R
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? b) Approval of this AGREEMENT & LEASE by the
Board of Public Works of Maryland; and

c) Execution of this AGREEMENT & LEASE by the
parties hereto;

1.1-1 Project Costs, If, at any time, the project costs exceed, or are
projected to exceed, $22,320,000, then MPA may terminate this
AGREEMENT & LEASE as follows. MPA shall submit the project costs
to the Board of Public Works, which shall determine whether to continue this
project. If the Board of Public Works detenmines not to:continue this project,
MPA shall terminate this AGREEMENT & LEASE; which termination
shall be imniediately effective. In such event, neither MPA nor the State of
Maryland shall be liable for any costs associated with such termination or
with this AGREEMENT & LEASE.

1.2 Premises.- The Premises shall consist of a parcel of land consisting
of approximately 50 acres of real property, with certain improvements
thereon, located at Childs Street and known as Masonville Marine Terminal

§ in the Fairfield Section of Baltimore City, Maryland, as more fully identified
and described as “ATC Premises™ on Exhibit “A”, attached hereto and
incorporated herein together with Exhibit “B”, Facility Improvements and
Building to be constructed thereon. Both parties shall mutually agree that the
Premises and Improvements as shown on Exhibits “A” and “B” are
acceptable.

1.3 -Qccupancy. Upon substantial completion of the. improvements (to

_include parking, buildings, and rail siding) and MPA!s:tender to ATC of a
“Certificate of Occupancy”, ATC will, within ninety (90) days, occupy the
ATC Premises and commence operations thereon and pay rent to MPA as
hereinafter described. )

14 Term of Occupancy. The Term of the occupancy under this lease
shall be twenty (20) years from the date of occupancy as described in Section
1.3 above.

1.5 MPA Tariff. ATC understands and agrees that where applicable, the

} 3
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) prevailing MPA tariff on file with the Federal Maritime Commission (FMC)
is hereby incorporated by reference into this AGREEMENT & LEASE as if
set forth at length and such shall govern and control this AGREEMENT &
LEASE except where same conflicts with the terms and conditions of this
AGREEMENT & LEASE and in such event the terms and conditions of
this AGREEMENT & LEASE shall prevail.

1.6 Ingress and Egress. MPA and ATC understand and agree that it is i
MPA'’s intention to further develop and utilize properties contiguous to

ATC’s leased Premises. Accordingly, ATC expressly agrees that it shall
coordinate with the MPA or MPA’s designate so that free and unencumbered
ingress and egress will be allowed to.the MPA or its designate in transiting
across ATC leased Premises in order for MPA and its designate to utilize the .
aforementioned contiguous properties. The location of ingress and egress

shall be mutually agreed to by MPA and ATC and neither party will
unreasonably withhold consent as to the original location and subsequent
changes thereto.

1.7 Right of First Refusal. ATC and MPA understand and agree that
! ~ when and if the MP A develops the contiguous land, ATC shall have the

“right of first refusal” to rent said newly developed premises under the
following conditions:

a) ATC must use said newly developed premises for new vehicle
business in the Port of Baltimore.

b) ATC must exercise “right of first refusal’ within ninety (90) days
of MPA’s notice.

¢) That said “right of first refusal” will be exercised under the terms
-and conditions negotiated and agreed to between MPA and ATC,
subject to approval of the Maryland Board of Public Works.

d) That ATC must guarantee to MPA that said newly developed
premises will be utilized by ATC for the handling of two thousand five

" hundred (2,500) vehicles per acre per lease year.
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2.1 Improvements. MPA shall, at its sole cost and expense, improve
the Premises as identified in this AGREEMENT & LEASE in accordance
with Exhibit “B"”, attached hereto.

2.2 Construction of Improvements. MPA will construct the i
improvements in accordance with MPA standards and in compliance with all

applicable governmental laws, niles, regulations and ordinances.

23 Substantial Completion, For purposes of this AGREEMENT &
LEASE, Substantial Completion shall mean the date upon-which the MPA
Engineering Department certifies that: '

4 a) MPA has secured all necessary state and local occupancy permits,
if any, sufficient to allow use of the Premises for the purposes set forth
herein; and

» b) ATC may safely and reasonably commence use and occupancy of
the Premises notwithstanding the fact that all construction work on the
improvements have not been completed; and

c) MPA has tendered to ATC a state-or MPA Certificate of
® Occupancy.

a) Import/Export Vehicles. ATC shall use the Premises for
- - -receiving, processing and distribution of motor and industrial vehicles,
» parts and accessories. ATC shall use the Premises primarily for
vehicles having a prior or subsequent waterborme movement over an
MPA pier, berth or wharf (“Import/Export Vehicles™).

» b) Import/Expoert Vehicle Guarantee, ATC guarantees the MPA

S

. . | I
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’ that it will receive, process and distribute the following minimum
number of vehicles pér lease year:

LEASE YEAR MINIMUM # OF VEHICLES
1 60,000
2 90,000 .
3 120,000
4 thru 20 ‘ 125,000 each lease year

Total minimum number of vehicles for the twenty (20) year lease term
shall equal two million/three hundred and ninety-five thousand
(2,395,000). In the event that ATC does.not meet its Import/Export
Vehicle Guarantee in any lease year then it will pay to the MPA at the
conclusion of the lease year and after billing by the MPA, a sum as
calculated under Section 4.0 as liquidated damages and not as a

penalty.

c) Domestic Vehicles, ATC may use the Premises to receive and

% process vehicles not having a-prior or subsequent movement over an
MPA pier, berth or wharf (“Domestic Vehicles™), provided that
without the written approval of MPA the total number of such
Domestic Vehicles shall not exceed twenty-five (25%) percent of the
total annual volume of vehicles received and processed by ATC at the
Premises during any Lease Year. MPA and ATC agree that domestic
vehicles do count toward ATC's annual minimum vehicle guarantee.

3.2 Use of Berth and Pier. . As an appurtenant right to the
AGREEMENT & LEASE and subject to the conditions and reservations set
forth herein; and as operationally feasible ATC shall have a right and
privilege to use a pier or berth for the purpose of berthing vessels engaged in
delivery of motor and industrial vehicles, parts and accessories (“ATC
Cargo”) to the Premises. The aforementioned pier or.berth shall be at a

location designated by the MPA.
3.3 Exercise of Berthing Rights. ATC shall instruct its shipping agent

to provide MPA notice of the estimated date and time of arrival of any vessel

6
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camrying ATC Cargo as early as possible but no less than twenty-four (24)
hours notice of ship arrival.

3.4 Stevedoring Operations. ATC shall have the right to act as its own

stevedoring company or designate and appoint a stevedoring company for its
operations.

-

3.5 LabhorPeace and Harmony. ATC shall conduct its operations at

the leased premises in a manner promoting peace and harmony in the
commercial community in which it operates with due respect to the rights and
privileges of others who work in and about that community. ATC shall not
engage in any activity which works to destroy any.labor. harmony in the Port
of Baltimore. MPA will use its best efforts to promote-other tenants of the
MPA to conduct their operations in a manner promoting peace and harmony
in the commercial sector.

3.6 MPA’s Reserved Rights with Respect to the Premises, MPA

reserves the right to locate, construct, install and maintain sewers and any
other utilities upon and across the Premises provided the locations and
f construction do not unreasonably interfere with ATC’s use of the Premises.

40
4.1 Rental Payment Schedule, Beginning on the day after MPA has
tendered to ATC a certificate of occupancy, ATC shall pay to MPA as
rental for the leased premises-as follows:
a) months 1 thru3 3 -0.00 per month
~ b)  months 4 thru 24 $ 167,464.57 per month

c) months25thra240 . § 146,531.50 per month

The rent for each month shall be paid to the MPA in advance on or before the
first day of each and every month that this AGREEMENT & LEASE
continues in effect and shall be payable at such place as MPA may
hereinafter designate. The rental of the leased Premises is subject to the
approval of the Maryland’s Board of Public Works. ATC and MPA further
understand and agree that lease years two (2) through twenty (20) of this
AGREEMENT & LEASE, MPA will invoice ATC an amount adjusted

7
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) annually for the cumulative change in the Consumer Price Index, Urban
Consumers. This yearly increase will be applied at the beginning of each
lease year.

4.2 Domestic Vehicles. For each Domestic Vehicle delivered to the
Premises, ATC shall pay MPA a surcharge equal to the amount specified in
Section IV (A) (2) (¢) of MPA’s Terminal Services Tariff No. 15, or such
similar provision in any tariffs as subsequently may be issued by the MPA..

4.3 Shortfall. In the event ATC does not meet its minimum vehicle
guarantee in Section 3.1 in any lease year of this AGREEMENT &
LEASE, ATC shall become liable for such shortfall and shall pay to MPA
as liquidated damages and not as a penalty, a “shortfall- charge” equal to
$ 7.00 per vehicle times the number of vehicles necessary to bring ATC
volumes up to the guarantee. "Said shortfall payments shall be made at the
conclusion of the lease year after such has been billed by MPA.

50 DOCKAGE & WHARFAGE;

‘ MPA shall collect and retain fees for dockage, wharfage or accessorial
services for vessels in accordance with MPPA’s Terminal Services Tariff No.
15, as amended from time to time, and such tariffs as subsequently may be
issued by MPA. ATC will assist MPA in the collection of these charges.

6.0 MAINTENANCE:;
: 6.1 Maintenance Obligations. -ATC shall, at its sole cost and

expense, repair, replace and maintain in good condition:the Premises and

every part thereof, including the buildings and equipment located therein,

whether installed and/or owned by MPA or ATC and all such items of repair,

maintenance, alterations or improvements as may from time to time be

required by a governmental body or agency having jurisdiction thereof. ATC
. shall keep the Premises and all areas thereof clean-and orderly.

6.2 Alterations & Improvements. ATC shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade
fixtures which can be removed without injury to the Premises) without first

8
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obtaining written approval from MPA, which shall not be unreasonably
withheld. In the event any alterations or improvements shall be made or
fixtures (other than trade fixtures which can be removed without injury to the
Premises) installed by ATC, they shall upon request of MPA, be removed
promptly by ATC at ATC’s expense and the Premises restored to their
original condition upon the expiration or sooner termination of this

T"AGREEMENT & LEASE. If ATC is not so instructed to remove said

alterations and improvements, the same shall become the property of MPA
without MPA paying any compensation therefore. Moveable furniture and
trade fixtures which are removable without injury to the premises shall be and
remain the property of ATC but must be promptly removed at the termination
of this AGREEMENT & LEASE.

6.3 ATC's Obhligations to MPA Property. ATC shall be solely

responsible to MPA for loss or theft of or damage to any and all real and
personal property, equipment and fixtures belonging to MPA and any
improvements thereon, or. for which MPA is responsible, for the leased
Premises only, unless such loss, theft or damage is caused by MPA or its
employees.

6.4 Inspection by MPA, MPA shall have the right, at reasonable

times and upon reasonable prior notice, to inspéct the Premises in order to
determine what maintenance or repairs, if any, are necessary.

6.5 Pre and Post Inspections. MPA and ATC shall conduct a pre-

. inspection of the leased Premises and Improvements thereon at the time the

MPA tenders a Certificate of Occupancy to ATC for said Premises. MPA
and ATC will also conduct a:post inspection of the leased Premises and
Improvements thereon which will serve as the basis of ATC’s restoration
responsibilities as set forth in Section 11.0 “Termination”.

7.1 Reports. Promptly, after vessel loading or discharge of ATC Cargo,
ATC or its shipping agent shall deliver to MPA, a copy of each ship’s
manifest or other documentation evidencing cargo loaded, discharged, and/or
transhipped as well as delivered to or from the Premises. ATC shall also
deliver to MPA monthly and annually, reports setting forth the number of

9
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) Domestic Vehicles delivered to the Premises. MPA shall have the right to
inspect and perform an audit of records maintained by ATC relating to
delivery of vehicles to the Premises.

7.2 Utilities & Maintenance, Except as otherwise provided herein, ATC
shall contract and pay for all utility or maintenance services provided to the

‘Premises, including water, gas, electricity, telephone sewage, janitorial, snow
removal and other maintenance services.

7.3 Taxes / Payment in Lieu of Taxes (P.1.1.0Q.7.)

a.) ATC shall pay to MPA annually, except to the extent that the
improvements are taxed to ATC, a sum of money computed on the basis of
the full cash value of the leased land and improvements on it multiplied by the
assessment percentage under §8-103 (d) (1) of the Tax-Property Article,
multiplied by the current State and local real estate tax rates. (This provision
is satisfied by payment of the rental charges contained in Section 4.)

In addition, ATC shall pay, over the entire term of this AGREEMENT &
LEASE, $82.213.04, which represents the amount that the Maryland
Department of Transportation has negotiated as an annual Payment in Lieu of
Taxes (PILOT) with the City of Baltimore for the premises which ATC will
occupy and use under this AGREEMENT & LEASE.

-

b.) In the event that ATC makes further improvements to the facility, ATC
expressly understands.that any such further improvements paid for by ATC
will be subject to ATC’s payment of State and local taxes and are not
satisfied by ATC by payment of the chargcs contained in the
AGREEMENT & LEASE.

7.4 Security of Premises, - ATC shall assume complete responsibility for
security of the Premises, and the facility improvements, buildings and

property located ‘thereon and therein, including ATC Cargo movmg on or
- across the pier and berth. ATC shall ensure that any gates to the pier and

berth will be locked when the pier is not being used by ATC for discharging
operations. MPA assumes no responsibility to ATC for the security of the
Premises, but reserves the right to police the use of the Premises as to fire or

other hazard without assuming responsibility or obligation in connection

W
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) therewith.

7.5 . Liens and Encumbrances. ATC shall keep the Premises free and

clear of all liens and encumbrances arising from its use and occupancy of the
Premises.

7.6 Qualification to do Business in Maryland. At all times during the
term of this AGREEMENT & LEASE, ATC is and shall continue to be

legally qualified to do business in the State of Maryland.

7.7 Signs. Signs or placards of an advertising or promotional nature may
not be painted, inscribed or placed in or on the Premises or any building or
structure located thereon without the prior written consent of MPA..

7.8 Rules, Regulations and Laws. ATC agrees to comply with all
applicable rules and regulations or ordinances of MPA pertaining to the
Premises or any buildings or other structures located thereon for the general
safety and convenience of MPA, its tenants, invitees, licensees and the

\ general public. ATC further agrees to, comply with all applicable federal,

} state and mnicipal laws, ordinances and regulations. ATC further agrees to
indemnify, defend and hold harmless MPA, its agents and employees from
any liability or penalty which may be imposed upon MPA by governmental
authority by reason of any violation by ATC or its agents.

8.1 Liabilify. MPA shall not be liable to ATC for any loss, injury or
damage to ATC or ATC’s property from any cause.unless such cause is due
to MPA negligence.

.8.2 E * ! ] B .] .l.l.

a) MPA shall provide ATC with MP A’s most recent environmental
assessment report relating to the Premises being leased.

b) ATC’s Responsibilities. ATC shall ascertain and abide by all
applicable environmental standards set by federal, state or local laws,

by

! 11
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rules or regulations related to ATC’s performance of its obligations
pursuant to this AGREEMENT & LEASE and/or ATC’s use and
occupancy of the Premises (hereinafier referred to as “Environmental
Standards™). ATC shall establish and maintain a program of
compliance with all applicable environmental standards. ATC shall
monitor its compliance with environmental standards and immediately
halt and correct any incident of non-compliance.

c) Non-Compliance. In the event of any incident of non-
compliance with environmental standards, ATC shall:

-~

1) Give MPA immediate notice of the incident, providing
as much detail as possible;

2) As soon as possible submit a written report to MPA,
identifying the source or cause of the non-compliance
and the method or action required to correct the problem; and,

3) Cooperate with MPA or its designated agents or
contractors with respect to the investigation of such
problem.

d) ATC’s Liability for Non-Compliance. ATC shall be liable for
all environmental losses, inclading but not limited to, costs,

expenses, losses, damages, actions, claims, penalties, fines and
remedial or cleanup obligations arising from its failure to comply with
environmental standards.

83 Insurance & Indemnity.

a) ATC agrees to indemnify, protect, defend and save harmless
MPA, its agents and employees, from and against all suifs, actions,

- claims, demands, damages, losses, expenses and costs of every kind
and description to which MPA, its agents or employees may be
subjected by reason or injury to or death of persons or by reason of
injury or damage to, or destruction of property of any person, firm or

- corporation by reason of negligence of ATC or its officers, agents or

12
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) employees, contractors, sub-contractors, invitees and licensees, unless
caused by the negligence of MPA, regardless of whether such suits,
actions, demands, damages, losses, costs and expenses be against or
sustained by the MPA, its agents and employees or be against or
sustained by others to whom the MPA , its agents or employees, may
become liable. _

- b) ATC shall at all times during the term of this AGREEMENT &
LEASE, maintain such worker’s compensation or employer’s liability
" insurance as may be required by law.

¢) ATC shall also maintain at its expense; liability insurance with
minimum limits of $ 5,000,000. per occurrence and $ 5,000,000. per
aggregate for bodily injury and property damage and $ 100,000. (any
one fire) for Fire Legal Liability for the protection of the MPA and
ATC against any claims, suits, demands, or judgements by reason of
personal injury including death and for any claims of damage to
property occurring on or about the leased Premises in any manner
arising out of or as a result of the occupancy thereof by ATC. MPA

J shall be named as Additional Insured under said insurance and a
Certificates of Insurance shall be forwarded to MPA Property
Management Department providing proof of coverage.

d) ATC shall also maintain throughout the term of this
AGREEMENT & LEASE, at its sole cost and expense, property
insurance to insure against damage to or loss of the Improvements on
the Premises, including all fixtures and equipment, said property
insurance to be in the amount sufficient to provide coverage for the full
replacement and restoration of the Improvements.

e) Nothing contained herein shall require the MPA to insure

* against any loss occasioned by fire or other casualty to persons or
tangible personal property or fixtures of ATC, its’ agents or
employees, assignees, sublessees, bailors or invitees or of any other
person, firm or corporation upon any part of the leased Premises.

f) ATC shall not use the leased Premises in such a manner (unless

) 13
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) permitted under this AGREEMENT & LEASE) which would cause
an increase in the existing rates of insurance applicable to the buildings
or structures of which the Premises are a part. If it nevertheless does
so, then, at the option of the MPA, the full amount of any resulting
increase in premiums paid by MPA with respect to the buildings or
structures of which the leased Premises are a part, and to the extent
allocable to the term of this AGREEMENT & LEASE, may be added
to the amount of rental hereinabove specified and shall be paid by )
ATC to MPA upon the monthly rental day next thereafter oceurring.

8.4 Lijens. Atall times prior to termination of this AGREEMENT

& LEASE, ATC shall defend, indemnify and hold harmless against all .
liens and charges of any kind or nature that may at any time be established
against the Premises or any improvements thereon or any part thereof as a
consequence of any act of ATC or its contractors, agents or employees.

8.5 .. Defense Against Suits, ATC shall promptly pay any and all costs or
expenses (including actual attomey’s fees and consultant fees) which may

be incurred by MPA as well as any judgments or decrees in favor of MPA:

a) in enforcing the obligations of ATC under the covenants, terms
or provisions of this AGREEMENT & LEASE;

b) in obtaining possession of the Premises as the result of any
default by ATC or otherwise;

- ¢) in défending any suit-or.proceeding brought against MPA for
the violation by ATC of any law, .ordinance, rule or regulation;

d) in defending any action or suit for damages because of any failure,
neglect or default on the part of ATC.

8.6 Nofice of Damage or Injury. In the event of any injury to persons

or damage to property on the Premises, ATC shall immediately notify MPA
in writing and shall promptly thereafter furnish to MPA copies of all reports
given to ATC’s insurance carrier or carriers.

o
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9.1 Partial Destruction. If, during the term, the Premises are

partially destroyed from any force majeure cause, MPA shall promptly
restore the Premises to substantially the same condition as they were in
immediately before destruction. Such destruction shall not terminate this
AGREEMENT& LEASE. If the existing laws do not permit the
restoration, either party can terminate this AGREEMENT & LEASE
immediately by giving notice to the other party. MPA and ATC agree that
ATC's rent shall be abated for that portion of the premises being restored
with such abatement to continue until such destroyed premises are refurbished
and available for use.

9.2 Total Destruction. If, during term, the Premises are
totally destroyed from any cause, MPA shall have the option either:

a) to provide ATC with a reasonable approximation of the time
necessary to conduct necessary repairs or restoration and repair or
restore the damage within the designated time period (which in no
| event shall be longer than two hundred forty (240) days), in which
. . event such destruction shall not terminate this AGREEMENT &
LEASE or

b) to give notice to ATC within thirty (30) days of such destruction
terminating this AGREEMENT & LEASE as of the date specified

in the notice, which date shall not be less than thirty (30) days nor
more than sixty (60) days after.the giving of'the notice. If the existing
laws do not permit the-restoration;, either. party can terminate this
AGREEMENT & LEASE immediately by giving notice to the other
party. Total destruction shall be any destruction which precludes. ATC
from performing any significant portion of its operations at the
Premises.

10.1 Default. The occurrence of any of the following shall constitute a
default by ATC:

! 15
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- a) Default in Rent. Failure to pay when due any rent or
other charge, when due, if the failure continues for ten (10)

business days after notice has been given to ATC;

) - b) Default in Other Covenants. Failure to perform any
other provision of this AGREEMENT & LEASE if such
failure to perform is not cured within thirty (30) days after
written notice thereof has been given to ATC. If the default
cannot be reasonably cured within thirty (30) days, ATC shall
not be in default if ATC commences to cure the default within
thirty (30) day period and proceeds with reasonable diligence

in good faith to cure the default as soon as reasonably
P practicable;

c) Insolvency. To the extent permitted by the U.S. Bankruptcy
Code, any of the following: the insolvency of ATC; an assignment by

ATC for the benefit of creditors; the filing by-ATC of a voluntary

! petition in bankruptcy; an adjudication that ATC is bankrupt or the
appointment of a receiver for the properties of ATC; the filing of an
involuntary petition of bankruptcy and failure of ATC to secure a
dismissal of the petition within sixty (60) days after the filing: the

] attachment of or the levying of execution on ATC’s lease hold interest

hereunder and failure of ATC to secure and discharge of the

attachment or release of the levy of execution with sixty (60) days; and

d) Abandonment. Abandonment and vacation of the Premises
without consent of MPA (failure to occupy and operate the Premises
for sixty (60) consecutive days shall be deemed an abandonment and
vacation).

10.2 Natices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand
that ATC perform the provision of this AGREEMENT & LEASE or pay

) the rent or charges which are in arrears, as the case may be, within the
applicable period time.
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103 MPA Remedies in Case of ATC Default, MPA shall have the
following remedies if ATC is in defanlt and such default is not cured. These

remedies are not exclusive, and the election of one remedy shall not preclude
an election of any other remedy at a later time.

a) Termination of AGREEMENT &LEASE and Right )
to Possession. MPA may, atits option, terminate this ‘
AGREEMENT & LEASE and terminate ATC’s right to possession
by giving written notice of termination to ATC. Upon receipt of such
notice, ATC shall vacate the Premises immediately and within thirty
(30) days thereafter remove any property of ATC, including any
fixtures that ATC is required to remove at the end-of the terrn and
perform any cleanup, alterations or other work required to leave the
Premises in the condition required at the end of the term of this
AGREEMENT & LEASE, and deliver all keys to the MPA.

b) Re-entry and Distraint. MPA may, at its option, terminate this
\ AGREEMENT & LEASE and re-enter the Premises and distrain
’ upon any of ATC’s property.

¢) _Liguidated Damages. MPA shall have the right to receive

from ATC as of the date of termination the following sums as
liquidated damages and not as a penalty:

1) The amount of the unpaid rent that had been earned at
the time of the termination of this AGREEMENT .& LEASE;

2) The amount, at the time of the award of a subsequent
Agreement-& Lease, by which the unpaid rent for the balance of
this AGREEMENT & LEASE exceeds the rent under the
subsequent Agreement & Lease provided that the amount of the
loss of rent does not exceed such amount that ATC proves could
have been reasonably avoided by MPA mitigation; and

3) Any other amount, and court costs, necessary to
compensate MPA for all detriment proximately caused

! 17
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g by ATC’s default, including the reasonable costs of any
cleanup, refurbishing, removal of ATC’s property and
fixtures, or any other expense occasioned by ATC’s failure to
quit the Premises upon termination and to leave them in
condition specified herein.

10.4 Use of Abandoned Property. Provided MPA gives prior written

notice to ATC, MPA may:

a) use all or any part of ATC’s personal property and trade
fixtures remaining on the Premises beyond thirty (30) days after
termination of this AGREEMENT. & LEASE without compensation

to ATC and without liability for such use or.damage; or

b) store all or any of ATC’s personal property and trade fixtures
for the account of and at the expense of ATC.

10.5 MPA Obligation to Relet, Following termination, MPA shall make

all reasonable efforts to relet the Premises; provided that MPA shall have no

} obligation to relet for any use or purposes inconsistent with MPA’s interests
or. to relet to a tenant that MPA may, in the reasonable exercise of its
judgment, consider objectionable. In reletting the Premises, MPA may relet
all or part of the Premises, alone or in conjunction with other properties, for a
term longer or shorter than the term of this AGREEMENT & LEASE, upon
any reasonable terms and conditions. If MPA relets the Premises, rent that

MPA receives from reletting shall be applied to the payment of:

, First, any indebtedness from ATC to MPA other:than rent due from
ATC;

Second, all costs, including for maintenance, incurred by MPA in
reletting;

Third, rent due and unpaid under this AGREEMENT & LEASE.

After deducting the payments referred to in this subsection, any sum
" remaining from the rent MPA receives from reletting shall be held

by MPA and applied in payment of future rent as rent becomes due

18
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under this AGREEMENT & LEASE. In no event shall ATC be
entitled to any excess rent received by MPA. If, on the date rent is
due under this AGREEMENT & LEASE, the reat received from the
reletting is less than the rent due on that date, ATC shall pay to MPA |
in addition to the remaining rent due, all costs, including for

. maintenance, MPA incurred in reletting that remain after applying
the rent received from the reletting as provided in this subsection.

11.1 Surrender. Upon expiration or earlier.termination of this
AGREEMENT & LEASE, ATC shall surrender the-Premises in the same
condition as received except for ordinary wear and tear-and destruction to the
Premises covered, except for alterations which ATC has a right to

remove or is obligated to remove. ATC shall pay for or perform all
restoration made necessary by its use of said leased Premises, except for
nomal wear and tear, and/or.the removal of any alterations or removal of
ATC’s personal property.

11.2 ATC Termination.,, ATC may elect to terminate this
. .AGREEMENT & LEASE upon one hundred eighty (180) days written
notice to MPA upon any of the following occurrences;

113

.to or from vessels when such failure continues for a period in excess

a) .ATC is prohibited from use of the Premises or from conducting
its business in Maryland or the United States as a result of the lawful
act of any governmental authority; or

b) MPA fails to provide ATC with a reasonably adequate berth
facility for the loading and discharge of motor and industrial vehicles

of sixty (60) days. ’
MPA Termination

a) MPA may terminate this AGREEMENT & LEASE as set forth
in Section 1.1-1.

b) Inaddition, MPA may terminate this AGREEMENT & LEASE—————

S X
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\} upon one hundred eighty (180) days written notice to ATC if MPA is
prohibited from performing its obligations herein as a result of the
lawful act of any governmental authority.

120 POWERS OF MPA;

1t is understood and agreed that MPA is an instrumentality of the Department
of Transportation of the State of Maryland and can only exercise those )
" powers expressly granted to it by the pertinent acts of the General Assembly
of Maryland, or those powers which are necessarily implied from the powers
which are expressly granted, and that in the event MPA is temporarily or
permanently prevented, restricted or delayed by statute, regulation or court
decision in the performance of any or all of the duties and obligations
imposed upon it or assumed by it under the terms and provisions of this
AGREEMENT & LEASE, MPA and its officers, agents and employees
shall not be liable directly or indirectly for any costs, losses, damages, injuries
or liabilities caused to or suffered or incurred by ATC or any other legal
entity in connection with, or as the result or, or growing out of any such
prevention, restriction or delay. MPA represents and warrants that itis
} presently empowered to enter into this AGREEMENT & LEASE and to
perform any and all of the dutics and obligations imposed upon it or assumed
by it under the terms and provisions of this AGREEMENT & LEASE.

13.0 FORCE MAJEURE:

a) MPA and ATC shall not be liable for any failure, delay or
interruption in performing their individual obligations hereunder due to

- causes or conditions beyond:their:control, including without limitation
thereto, acts of God, act or state of war, public emergency, strikes,
boycotts, picketing, and work stoppages. )

b) Except for a strike; riot, act of God or any act or state of war or
public emergency or Government regulations, no abatement,
diminution or reduction of the rent or other charges payable by ATC
shall be claimed by or allowed to ATC for any inconvenience,

. inteérruption, cessation or loss of business or other loss caused, directly
or indirectly, by any present law, rule, requirement, order direction,
ordinance or regulation of the United States of America, or of the State,

W
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county or city governments, or of any other municipal, governmental or
lawful authority whatsoever, or by priorities, rationing or curtailment of
labor or materials, or by war or any matter or thing resulting therefrom,
or by any cause or causes beyond the control of MPA, nor shall this
AGREEMENT & LEASE be affected by any such cause.

¢) ATC or the MPA (depending upon whoever claims Force
Majeure) shall bear the burden of proof of the Force Majeure defense.”

14.1 Assignment & Sublefting, ATC shall not assign this
AGREEMENT & LEASE nor sublet the leased Premises in whole or in

part, without the prior written consent of MPA. Consent by MPA to any
assignment or subletting shall not operate to release ATC from any of its
obligations under the terms of this AGREEMENT & LEASE.
Notwithstanding the foregoing, ATC may sublet the leased Premises to any
automobile manufacturers deemed reputable by MPA.

14.2 Notices. Any notice permitted or required to be served upon any party
shall be in writing and served personally or sent by certified mail, return
receipt requested, at the addresses set forth below.- Notices will be effective
upon receipt or first attempted delivery. Either party may change its address
by notifying the other party of the change; thereafter, notice shall be given at

such substituted address.
TO ATC: Mr. Howard L.. Gable
Vice President & General Manager
ATC Logistics, Inc.

P.O. Box 60878 .
Jacksonville, Florida 32236

TO MPA: .  Executive Director
Maryland Port Administration

The World Trade Center Baltimore, 20th Floor
Baltimore, Maryland 21202

} e
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14.3 Waivers. No waiver by either party at any time of any of the
terms, conditions, covenants or agreements of this AGREEMENT &
LEASE shall be deemed or taken as a waiver at any time thereafter of the
same or any other term, condition, covenant or agreement herein contained,
nor of the strict and prompt performance thereof by the other party.

14.4 Applicable Law, It is expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be
construed according to the Laws of the State of Maryland and the United
States of America. Any suits arising under this AGREEMENT & LEASE
shall be brought and prosecuted in the Federal or State courts in the State of
Maryland or-before the Federal Maritime Commission. . :

14.5 Binding Effect. This AGREEMENT & LEASE shall bind the
parties, their successors and assigns.

14.6 _ Authority, Each mmdividual executing this AGREEMENT &
LEASE on behalf of a party represents and warrants that he or she is duly
authorized to execute and deliver this AGREEMENT & LEASE on behalf

of such party.

14.7 Severahility. The invalidity of any provision of this AGREEMENT
& LEASE as determined by a court of competent jurisdiction shall in no way

- affect the validity of any other provision of this AGREEMENT & LEASE.

14.8 Headings. The headings contained herein are for convenience and
reference only and are not intended to define:or limit the-scope of any
provision of this AGREEMENT & LEASE.

14.9 Quiet Enjoyment. MPA covenants and agrees that so long as ATC
is not in default hereunder, they shall quietly enjoy the leased Premises.

14.10 ]Integration, This AGREEMENT & LEASE constitutes the entire
agreement between the MPA and ATC with respect to the Premises and
supersedes all prior agreements, oral or written, between the parties. There
are no terms, obligations or conditions other than those contained herein. No
statement or writing subsequent to the date hereof purporting to modify or

22
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amend the terms and conditions hereof shall be binding unless evidence by an
agreement in writing signed by a duly authorized representative of both
parties making specific reference to this AGREEMENT & LEASE.

14.11 AGREEMENT & LEASE for Sole Benefit of Parties. The parties

.intend that the mutual covenants contained in this AGREEMENT &
'LEASE shall be for their sole benefit and that no other person;, corporation or

other entity is intended to be a beneficiary of this AGREEMENT &
LEASE, with the exception of affiliated companies.

14.12 Amendments. This AGREEMENT & LEASE may be amended

- from time to time provided the parties mutually agree to-such amendment and

the amendment is stated in writing in a document making specific reference to
this AGREEMENT & LEASE and signed by both parties.

14.13 Daties, Liabilities, Obligations Cumulative. Any and all of the

duties, liabilities or obligations imposed upon, or assumed by, either party

- hereto or under the terms and provisions of this AGREEMENT & LEASE

shall be taken and construed to be-cumulative.

14.14 Remedies Cumulative, All remedies provided in this
AGREEMENT & LEASE shall be taken and construed to be cumulative;

that is, in addition to any and all other remedies provided herein.

15.1 Qwmership. The Parties recognize-and-acknowledge that the MPA
intends to transfer an ownership interest in the Premises to the Maryland

- Transportation Authority, an agency of the State of Maryland (hereinafter

referred to as “MATA”), for the purposes of financing the construction of the

- Improvements described in this AGREEMENT & LEASE.

15.2 FKinancing. 'i‘he Parties further recognize and acknowledge that the
MPA intends to finance construction of the Improvements described in this

AGREEMENT & LEASE through the MdTA, that the MPA shall be
acting as the agent of the MdTA for the construction of the Improvements,

A
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) and that the MdTA shall be the owner of the Improvements.

15.3 Covenants Extend to MATA. ATC hereby agrees that all covenants
and agreements made in this AGREEMENT & LEASE by ATC for the

benefit of MPA shall extend and apply equally to the MdTA, as its interests
may appear, and that all references herein to the MPA shall also include the -

MATA, as its interests may appear. .

416.0 RENTAL GUARANTY.

MPA and ATC understand and agree that this AGREEMENT &
LEASE shall be executed simultaneously with a'Rental Guaranty executed
by MPA, ATC and CENTURION LEASING COMPANY, a copy of

‘which is attached hereto.
(END)
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IN WITNESS WHEREOF, the parties hereto have caused this

AGREEMENT & LEASE to be duly executed as of the day and year first above
written.

ATC LOGISTICS, INC.

GloeP VICE-PRFESOHVT S G&K MER,

Date:  perigere  #  s517

MARYLAND PORT ADMINISTRATION

BY:

James J. White
Acting Executive Director

Date:

APPROVED AS TO FORM AND LEGAL SUFFICIENCY: )

Date:

Assistant Attorncy General

25
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(Continuation of signature page of Agreement & Lease Between the Maryland Port
Administration and ATC Logistics, Inc.)

BOARD OF PUBLIC WORKS

Parris N. Glendening
Govemor

! Robert L. Swann
Acting Comptroller of the Treasury

Richard N. Dixon
State Treasurer

o 25A
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)
STATE OF MARYLAND
SS:
OF MARYLAND
I HEREBY CERTIFY that on this day of S

1998, before me, the subscriber, a Notziry Public of the State of Maryland, in and for
the of Baltimore, personally appeared. James J. White,
Acting Executive Director, known to me (or satisfactorily proven) to be the person

, whose name is subscribed to the foregoing instrument, who acknowledged the
foregoing instrument to be the act-and deed of the Maryland Port Administration.

WITNESS my hand and Notarial Seal the day and year last above written.

NOTARY PUBLIC

MY COMMISSION EXPIRES:

(SEAL)

26
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) staTEOF___Flovida _
SS:

_Q_—ﬂ.&d‘_‘;‘___OF__D_(AALQ—_LL___

- ITHEREBY CERTIFY that on this lﬂ ‘Hy_day of GCIQbef >
1998, before me, the subscriber, a Notary Public of the State of _E_\Q_né_g_ in

and for the County of _Duwval personally appeared Hswaxrd

D )
.ng»b_\_i-_ who acknowledged himself to be the V.P. + G.o . of
ATC LOGISTICS, INC. and that he, as such being authorized so to do,

acknowledged the foregoing instrument to be the duly authorized act and deed of
ATC LOGISTICS, INC.

* WITNESS my hand and Notarial Seal the day and year last above written.

S Puafl

'NO.TQEI-Y PUBLIC BUSH

MY COMMISSION EXPIRES:

27
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LEASE BETWEEN
THE MARYLAND PORT ADMINISTRATION
: AND
WALLENIUS WILHELMSEN ATLANTIC LLC

THIS LEASE is made and entered into as of-January 25, 2001, by and between
the MARYLAND PORT ADMINISTRATION, an instrumentality of the Maryland
Department of Transportation (hereinafter referred to as “MPA®), and WALLENIUS
WILHELMSEN ATLANTIC LLC (hereinafter reforred to as “WWL"): .

NOW, THEREFORE, in consideration of the:mutual covenants and agreements
hatfeln set forth to be kept and performed by the pért!es. MPA and WWL hereby agree
as follows:

BASIC P SIONS:

1.1 Premises. MPA leases to WWL and WWL rents from MPA up to a total
of one hundred and fifty (150) contiguous acres of land with certain improvements
thereon, including one hundred thirty thousand (13D,000) square feet of covered shed
space located at Dundalk Marine Terminal ("DMT") in Baltimore City, Maryland, as more
fully identified and described on Exhiblt "A” attached hereto (the "Premises”). The initial

parce! of the Premises to be leased and rented under this Lease shall be approximately

a fity (50) acre parcel including one hundred twenty thousand (120,000) square feet of
sheds 8 & 11 (the "Phase 1 Shed") and the related contiguous area adjacent to berths 7
to 11 as specifically detailed on Exhibit A ("Phase 1%). MPA shall improve and renovate
Phase 1 at its expenss, to the standard prévided In Exhibit *B*. The funding for these
Improvements is Included in the MPA capital appropriation for FY 2001 as approved by
the Maryland General Assembly. MPA may grant. WWL possession of portions of
Phase 1 while construction is golng on at rates described Th Section 3.1. The
Expansion Acreage (hereinafter defined) shall be made avallable as described in
Section 4.1 of this Lease.

1.2 ____Term. The term of this Lease shall be twenty (20) years (“Term")
beginning on the Effective Date and shall be calcutated in consecutive twelve (12)
month intervals ("Lease Year”) during the Term. The “Effective Date" shall be the first
day of the first month after the completion of all of the following:

a) The Maryland Port Commission (*Port Commission”) approval;
b) The Maryland Board of Public Works ("Board’) approval;

o egam
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c) Exacution of this Lease by the partigs hereto and ‘
d) Completion of the Phase 1 improverhents outiined in Exhibit 8

The aforesaid notwithstandirg, if the Effective Datq has not ocourred by December 1,
2001, and If It is due to either (a) or (b) above ot beiing completed, then this Lease shall
be null and void and of no further force or effect. if the Effective Date has not occurred
by December 1, 2001 and If It Is solely due to (d) above not being completad, then
December 1, 2001 shall be deemed the Effeclive’ Date, the Lease shall commence,
WWL shall be provided use of all areas completed &nd the parties shall meet and reach
a good faith adjustment to the charges shown In Section 3.0 to be applied until the work
is complete.

. 13 _Renewal. Provided WWL has compligd with all of the terms of this Lease
throughout the Term and Is not In default hereurider, WWL shall have the option to
renew this Lease for three (3) successive terms of five (6) years (the "Renewal Terms")
under terms, conditions and at the rates then in eftect under the Lease, plus an annual
CP1 adjustment in each year of the renewal term as described in Section 3.2.

in order to exercise each option, WWL shall provide MPA with at least one
hundred eighty (180) days' written notice, prior to explration of the Term or the prior
Renewal Term, as applicable, of its intent to renew. Fallure by WWL to so notify MPA
timely shall be considered a forfeiture by WWL of this option to renew.

al_Services Sc . Where applicable, the prevalling
MPA Terminal Service Schedule filed with the Federal Mariime Commission, posted on
the Internet (hitp.//www.state.md.mpa.us) or otherwise published in any other required
form, or any successor or replacement tarff, schedule or other similar document,
published or promulgated by MPA pursuant to Federal, State or other applicable law
("Schedule*), Is hereby Incorporated by reference Into this Lease as If set forth at length
and such shall govemn and control this Lease ekcept where same conflicts with this
Lease. In such évent this Lease shall prevall.

0 SEO E S AND RES S:

2.1 _Uso of Premigses. WWL shall use the Premises only for the purpose of
recelving, loading, discharging, sorting, storing, delivering, handling and processing of

waterborme cargoes in the Port of Baltimore and shall not use the Premises for any
uniawful purpose.

2.2 _Use of Berth, Pler and Crane,

a) As an appurtenant right to the Lease and subject to the conditions and
reservations set forth hereln, WWL shall have ‘the right, priviege and guarantee to
immediate and unrestricted use of berths 7 through 11 at DMT adjacent to the Premises
(the “Berths”) for the purpose of berthing vessels engaged In loading or discharging

P-3
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3.0 CHARGES (RENTAL):

3.4__ Rental Payment Schedule, Beginning on the Effactive Date, WWL shall
pay to MPA as rental a facllity use fes calculated at the rate of $16,945 per acre per
Lease Year for all areas without sheds and at the rate of $3.44 per square foot for all of
the Shed Areas (the "Facllity Use Fee"). In consideration of the start-up and other
disruptions related to the prompt executlon of this Lease, MPA grants WWL $100,000
credit off of the initial monthly Facllity Use Fee made under this Lease. At the time
WWL takes possession of any Expansion Acreage (hereinafter defined) or Optional
Shed Area (herelnafter defined), the Facllity Use Fee then in effect shall apply to those
areas. ‘The Facility Use Fee for each month shall be pald to the MPA without
abatement, deduction or set off (except as otherwise specifically provided In this Lease)
in advance, on or before the first business day of each and every month that this Lease
oont|lgnues in effect and shall be payable at such place as MPA may hereinafter

designate.

3.2 CP| Adiustment. Commencing at the end of the fifth Lease Year and
each Lease Year thereatfter, including any and all Renewal Terms, MPA will adjust the
Facllity Use Fee to reflect the .change from the prior Lease Year in the annual
Consumer Price Index, All Urban Consumers for the Baltimore area, as published by

the U.S. Department of Labor (CPI-U); provided however, the adjustment of the Facllity-

Use Fee shall not exceed a 2% increase in any Lease Year (*CPl Adjustment”). The
aforesaid notwithstanding, for any portion of Expansion Acreage (hereinafter defined) or
Optional Shed Area (hereinafter defined) taken under lease by WWIL. after the end of the
fourth Lease Year, the CPI Adjustment shall not be applied to that portion of the Facility
Use Fee until that portion of Expansion Acreage or Optional Shed Area has been under
lease for two full Lease Years. This yearly CPl adjustment will be applied at the
beginning of each applicable Lease Year.

3.3 __Other Charges, WWL shall also pay MPA crane rental charges
according to the Schedule at the Schedule rate less 15%. .

3.4 __Tonnage Guarantee.

a) During the Term, WWL guarantees to load or discharge not less than
2,400,000 fons of Cargo (hereinafter defined), at DMT, for each of the five () periods
of four (4) Lease Years ("Initial Tonnage Guararitee™). A Total of twelve (12) miliion
tons of Cargo shall be guaranteed during the first twenty (20) years of this Agreement
Lease. - This Initial Tonnage Guarantee shall be measurad at the end of the 4", g%, 12",
16" and 20™ Lease Year for the Cargo loaded or discharged during the immediately
prior four (4) Lease Year period. In the event WWL does not meet its initial Tonnage
Guarantee In any four (4) year perlod speocified above, WWL shall become liable for
such shortfall and shall pay to MPA a “Shortfall Charge® equal to $1.60 imes the
number of tons necessary to bring WWL volumes up to the tonnage guarantee for the
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four year initial Tonnage Guarantee period In question. The sald Shortfall Charge shall
be pald as additional rental at the conclusion of each four year Tonnage Guarantee
period after such has been billed by MPA. .

b)  During each five (5) year period for which WWL exercises the renewal
option pursuant to Section 1.3 above, WWL guarantees ta load or discharge not less
than 3,000,000 tons of Cargo at DMT (“Renewal Tonnage Guarantee” and together with
the (nitial Tonnage Guarantee the “Tonnage Guarantee® ). in the event WWL does not
meet its Renewal Tonnage Guarantee In any Renewal Term for which the option Is

- exercised, WWL, shall become liable for such shortfell and shall pay to MPA a Shortfall

Charge equal to $1.50 times the number of tons necessary to bring WWL volumes up to
the Renewal Tonnage Guarantee for the relevant Renewal Term. The sald Renewal
Shortfall Charge shall be pald as additional rental at the conclusion of @ach Renewal
Term after such has been billed by MPA. " ‘

c) For all purposes under this Lease, the term “Cargo” shall mean all
fonnage pald by WWL, including: ’

i.) all cargo under bills of lading of WWL, its parent(s), subsidiary(s) or
companies owned by WWL, its parent(s) or subsidiary(s).

ii.)  all cargoes discharged or loaded at DMT from vessels In services
operated, chartered or controlled by WWL, its parent(s) or
subsidiary(s); or ;

ii.)  such other cargoes as WWL and MPA may from time to time agree
in writing.

iv.) In the event of preexisting leases and agreements where cargo Is -

currently pald for by another line/account, this cargo will not be
considered cargo or applied against the Tonnage Guarantee during
the term or renewal of sald leases and agreements.

3.5 ___Ship Call Guarautes.

a) During the Term, WWL guarantees a minimum of 1500 vessel calls at
DMT for the purpose of loading or discharging cargo In each of the first and second 10
year perlods of the Term (“Initial Ship Cali Guarantee”). Should WWL fall to achieve
either of these two Initial Ship Call Guarantees, WWL agrees to pay to MPA the sum of
§5,000 muitiplied by the difference between the Initial Ship Call Guarantee and the
actual number of ship calls as liquidated damages and not as a penaity ("Ship Call
Charge”). The sald Ship Call Charge shall be pald as additional rental al the conclusion
of the applicable portion of the Term after such has been billed by MPA.

b) During each five (5) year period for which WWL exercises the renewal
option pursuant to Section 1.3 above, WWL guarantees a minimum of 750 vessel calls
at DMT for the purpose of loading or discharging Cargo (“Renewal Ship Call Guaraniee”
and together with the Initial Ship Call Guarantee the "Ship Call Guarantee”). Should
WWL fall to achieve the Renewal Ship Call Guarantee in any Renewal Term for which
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the option is exercised, WWL agrees to pay io MPA the sum of $5,000 muitiplied by the
difference between the Renewal Ship Call Guarantee and the actual number of ship
calls as liquidated damages and not as a penalty ("Renewal Ship Call Charge®). The
sald Renawat Ship Call Charge shall be paid as additional rental at the conclusion of the
applicable portion of the Renewal Term after such has been bliled by MPA.

c) MPA understands that WWL must have competitive pllotage rates to
effectively compete In the Mid-Atlantic region. In the event that WWL's pllotage costs
in the Port of Baltimore are not competitive with other costs in the Mid-Atiantic region,
WWL and MPA may re-negotiate the provisions In Section 3.5, Ship Call Guarantee,

6 _Capl vement

a) In recognition of WWL's long term commitment to the Port of Baltimore,
and Tonnage and Ship Call Guarantees, the MPA shall make the improvements and
renovation of the Premises as provided in Exhibit B.- In addition, at WWL's request,
MPA shall make up to $4,000,000 in improvements and renovation to the Expansion
Acreage (hereinafter defined) which shall include such pennanent bulidings/iwarehouses
as WWL may designate to enhance its hub facility at DMT. All of the above
expenditures made by the MPA shall not be subject to recavery by the MPA as provided
hereunder and are subject to appropriations by the Maryland General Assembly.

b)  If WWL shall request additional Improvements, réhovations, bullding or
warehouses beyond those made by MPA in paragraph (a) above, MPA shall make

reasonable efforts to provide such additional facilities and improvements to WWL -

subject to appropriations by the Maryland General Assembly. The detalls and costs of
all of the above to be as mutually agreed between the parties. WWL shall repay MPA
for the amount actually spent on the additional facllities or Improvements (“Improvement
Costs") on a fixed monthly payment amortization- basis payable monthly in arrears,
based on a twenty (20) year recovery at an annual interest rate of six and one-half
percent (6.6%) with a balloon payment at the end of the final Lease Year of this Lease.

S SES: RE D H '

4.1 __ Expanslion Acreage, WWL shall have an option to lease the
remalning Premises at DMT- as shown on Exhibit A ("Expansion Acreage®). Upon the
exercise of an option, the parties will execute and deliver an-amendment to this Lease

describing the Expansion Acreage taken by WWL. The Expansion Acreage will be
avallable as follows:

a) During the first five (5) Lease Years, WWL may exercise this option for
Expansion Acreage In increments of not less than ten (10) acres, upon sixty (60) days
prior written notice. For those portions of the Expanslon Acreage where MPA will need
to relocate a current tenanl, it shall have up to an additional sixty (60) days, if
necessary, after the notice period to make that area avallable to WWL. It is also
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. the option for Expansion Acreage. If WWL doeg g

v
A

recognized that the MPA must comply with certain Leases that are In existence for
areas within the Expansion Acreage, which have expiration dates in 2002.

b)  If at any time after the end of the first five (5§) Lease Years of this Loase
the MPA is approached by a third party seeking a long term lease (over one (1) year) on
all or part of the Expansion Acreage, then WWL shall inmediadely be notifled of this
opportunity and shall have thirty (30) days in which to dag er or not 1o exercise
3 timely fashion that
e free to entar into
bn thinks fits.

it desires to exercise the option for Expags
a lease with such third party on sugh

it Is recognizeg all or part of
in that event,
ble land that
ake Its best

Acreage, If

EXpansion Acreage taken by WWL shell be
gsunients for cumulative changes in the CP1-U subject to

d) In addition to the Phase 1 Shed, MPA and WWL will work together to
allow WWL to relocate additional business and services to the Port of Baltimore. The
parties will attemmpt fo identify at east one hundred thousand (100,000) up to two
hundred thousand (200,000) square feet of warehouse space and related access acres
at DMT as close as possible to the Premises, as the partles can agree ("Optional Shed
Area” and together with the Phase 1 Shed, the “Shed Area”).

4,2 _ Relocation. At any time during the Term or any Renewal Term, including,
but not limited to, at the end of the Term, MPA shall have the right and option, at MPA's
sole discretion and sole expense tg ask WWIté-aalpexitto another location within the
DMT comparable in size and Improvements, with similar access to public roads,
raliroad, berth and crane facllities, with simllar Jay-out and operating features as the

JFremises; yhich in.VWl,'s solo iudament shall not have an adverse Impact ori itsienst
‘of operation” or 1S "DUSIHEES TOIANONS. The MPA shall give WWL one hundred eighty
(180) days written notice of itsdntent to relodate WWL. Within ninety (20) days after any

such notice has been given, MPA and WWL shall negotiate, execute and deliver an
amendment to the Lease which shall substitute (or add) a description of the Premises to
which WWL is to be relocated for (or to) the description of the Premises: otherwise all of
the terms and conditions of this Lease shall be applicable to WWL.'s occupancy of the
new premises. This amendment shall be subject to approval by the Maryland Board of
Public Works, If required.
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§.1__Maintenance and Repair,

a)  WWL shall keep the Premises in a clean condition and shall not permit or
suffer any waste or injury thereto. WWL shall be responsible for all general dally
maintenance to the Premises.

b)  MPA shall be responsible for any major structural repairs to the facllities,
such as but not limited to, roof replacement, pavement ovetiays, HVAC, electrical or
other system replacements. :

c) MPA will maintain new light fixtures instalied by MPA; however, WWL s
responsible for light bulb replacement and cost of the utilities as provided in Section 6.1.

d) = MPA shall. be exclusively responsible for maintenance of the Cranes,
MPA shall maintain the Cranes in full compliance with all applicable Federal, State and
local laws and regulations and will insure the Cranes presented for WWL's use shall not
be a danger to the operators or longshoremen involved in the cargo operation with the
Cranes. MPA reserves the right to seek from WWL all fosses and damages for repairs
to the Cranes resulting from acts and/or omissions of WWL and/or its' agents, servants
and employees.

$.2 _ Alterations and |mprovements. WWL shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade fixtures
which can be removed without injury to the Premises) without first obtaining written
approval from MPA. Title to all alterations and Improvements installed in the Premises
at any time, whether by or on behalf of WWL or by or on behalf of MPA, shall
immediately vest in MPA without payment of any nature to WWL, shall not be removed
from the Premises at any time, unless such removal is consented to in advance or
requested by MPA; and at the expiration or sooner termination of this Lease, all such
alterations and improvements shall remain upon and be surrendered to MPA with the
Premises, unless removal thereof Is consented to in advance or requested by MPA. In
elther case, the cost of removal shall be bome solely by WWL. Moveable furniture and
trade fixtures, including without fimitation, computer and telephone switches, servers
and the like, which are removable without injury {a the Premises shall be and remain the
property of WWL but must be promptly removed at WWL's sole cost and expense, at
the termination of this Lease. WWL shall repalr, at its sole cost and ‘expense, any
damage to the Premises caused by the removal of its furniture and trade fixtures or any
alterations or iImprovements MPA has requested WWL to remové, and shall restore the
Premises to substantially the same condition as existed prior to the installation thereof.

. i WWAL shall be solely responsible
to MPA for loss, theft of or damage to any, and all real and personal propetty,
equipment and fixtures belonging to MPA, er for which MPA is responsible, and situate
on the Premises, and any Improvements thereon, unless such loss, theft or damage Iis

.8
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caused by MPA or its employees.

54 __Inspection by MPA. MPA shall have the right, at reasonable times and
upon reasonable prior notice, to Inspect the Premises In order to determine what
maintenance or repairs, if any, are necessary.

) o MPA and WWL shall conduct a pre-
inspection of the Premises and improverments thereon at the beginning of the Term,
after completion of the construction in Exhibit “B", and on the grant by MPA of any
Expansion Atreage as provided In Section 4.1. MPA and WWL will also conduct a post
inspection of the Premises and improvements thereon at the end of the Term or any
Renewal Term, which will serve as the basls of WWL's restoration responsibliities as set
forth In Section 10.3. MPA and WWL agree to each pay 50% of the cosis of an
independent surveyor, who has been mutually agreed upon, to conduct the pre and post
Inspections. This Inspection shall include a Phase 1 Environmental Audit as part of the
pre and post inspections.

6 ESPONSIBILITIES:

X s. WWL shall be liable for, and shall pay all charges for
electricity and gas fumished to the Premises for WWL's exclusive use. it will be the
MPA's responsibllity to install meters on the Premises to measure electricity and gas
exclusively utilized by WWL and to maintain or have malntalned all supply lines.

6.2 axes.

a) WWL shall pay to MPA an annual sum of money computed on the basls of
the full cash value of the Premises and Improvements thereon, multiplied by the
assessment percentage under Section 8-103(c)1) of the Tax Property Article of the
Annotated Code of Maryland, and mulfiplied by the current State and local real estate
tax rates. WWL's obligation shall be satisfied by WWL's payment of all the charges or
rental under Section 3.0, provided the Tonnage Guarantee Is met.

b) In the event WWL (as opposed to MPA) makes further Improvements to
the Premises, WWL shall pay to the appropriate tax authority any real estate taxes
attributable to such further improvements. WWL's obligation under this paragraph (b)
shall not be satisfied by WWL's payment of the charges or rental under Section 3.0.

8.3 ___ Security of Pramises. WWL shall assume complete responsiblility for
security of the Premises, and the facility, improvements, bulldings and property located
thereon and therein, inciuding cargo moving on or across the pler and berth. WWL. shall
ensure that any gates to the pler and berth will be locked when the pier is not being
used by VWL for vessel and/or terminal operations. MPA assumes no responsibliity to
VWL for the security of the Premises, but reserves the right to police the use of the

Premises as to fire or other hazard without assuming responsibility or obligation In.
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connection therewith. MPA ls responsible for the general pedmeter security of the
DMT.

Qualifica » do Business aryle Atalltlmesdurlngtheterm
WWL shall be legally qualified to do business in the State of Maryland.

of this Lse.

8.5 _ Slans. Signs or placards of an advertlising or promotional nature may not
be palnted, Inscribed or placed in or on the Premises or any building or structure located
thereon without the.prior written consent of MPA without prior written consent of MPA
which will not be unreasonably withheld.

S 8 Laws. WWL shall comply with all applicable
rules and regulations or ordinances of MPA pertalning to the Premises or any bulldings
or other structures located thereon for the general safety and convenience of MPA, its

" tenants, Invitees, licensees and the general public. WWL and MPA shall also comply

with all applicable federal, state and municipal laws, ordinances and regulations. WWL
and MPA, to the extent permitted by law, agree to indemnify, defend and hold harmless
the other party, its agents and employees from any (iabliity or penalty which may be
imposed upon the other party by governmental authority by reason of any violation by
that party or its agents and employees.

& U E:

abllity. MPA shall not be liable to WWL for any loss, injury or damage
to WWL or WWL's property from any cause uniess

(@) such cause is due to MPA's negligence or deliberate fault and then to the
extent permitted by law, or

(b) thelossis caused by the negligence or deliberate fault of MPA's agents,
invitees, licensees or other tenants if and to the extent allowed by law and that MPA is
compensated by the agent, invites, licansee or other tenant for the loss, injury or
damage to WWL or WWL's property.

ent @ iilities.

a) WWL shall ascertaln and abide by all applicable envionmental standards set
by federal, state or local laws, rules or regulations related to WWL's performance of its
obligations pursuant to this Lease and/or WWL's use and occupancy of the Premises
(herelnafter referred to as “Envionmental Standards®). WWL shall establish and
maintain a program of compliance with all applicable Federal, State and local
Environmental Standards. WWL shall monitor its compliance with Environmental
Standards and immediately halt and correct any incident of non-compliance.

10
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b) In the event of any incident of non-compliance with Environmental
Standards during the Term or Renewal Term of this Lease, WWIL. shall:

1)  Give MPA immediate notice of the Incident, providing as much
detall as possible;

2)  As soon as possible submit a written repoit to MPA, identifying the
source or cause of the non-compliance and the method or action
required to correct the problem; and

3) Cooperate with MPA or its designated agents or contractors with
respect to the investigation of such problem.

c) WWL shall only be llable for all environmental losses, including but not
limited to, costs, expenses, losses, damages, actions, claims, penaltles, fines and
remedial or cleanup obfigations arising from its faifure to comply with Environmental
Standards during the Term and any Renewal Term.

d) To the extent permitted by law and except with respect to releases or other
actions caused by WWL, its employees or agents, MPA shall undertake and be liable
for (as between MPA -and WWL only) any and all praventive, Investigatory or remedial

| actions (including emergency response, removal, containment and other remedial
actions) that are elther: required by an applicable Environmental Standards or
govermnmental authorities; or necessary to prevent or minimize property damage to the
Premises, personal injury or damage to the environment, by releases of or exposure o
materials deemed hazardous under the Environmental Standards (either pre-existing
prior to WWL's use of the Premises or occurring during thie term of this Lease) in
connection with the Premises or affecting the Premises or WWL's operation, whether
such materials are on the Premises or from other tenants of the MPA..

13 ___nsurance and Indemnlification,

a) WWL agrees to indemnify, protect, defend and save harmless MPA, its
agents and employees, from and agalinst all suits, actions, claims, demands, damages,
losses, expenses and costs of every kind and description to which MPA, ite agents or
employees may be subjected by reason of Injury to or death of persons or by reason of
Injury or damage to, or destruction of property of any person, firm or corporation by
reason of any act or of omission of WWL or Iits officers, agents, employees, contractors,
sub-contractors, invitees or licensees, including but not limited to WWL's obligations to
MPA under this Lease, unless caused by the fault or negligence of MPA, regardiess of
whether such sults, actions, demands, damages, losses, costs and expenses be agalnst
or sustained by the MPA, lis agents and employees or be against or sustained by others
to whom the MPA, lts agents or employees, may become liable.

b)  To the extent permitted by law, and to the extent that MPA Is indemnified,
. protected, defended and saved harmless by Its agents, invitees, licensees or other

it
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tenants, MPA agrees to Indemnify, protect, defend and save harmiess WWL, s agents
and employees, from and against all suits, actions, clalms, demands, damages, losses,
expenses and costs of every kind and description to which WWL its agentsor
employaes, may be subjected by reason of injury to or death of persons or by reason of
injury of damage to, or destruction of property of any person, firm or corporation by
roason of an act or omission of MPA, Including but not limited to MPA’s obligations to
WWL under this Lease, unless caused by the fault or negligence of WWL., regardiess of
whether such suits, actions, demands, damages, losses, costs and expenses be
against or sustained by WWL, Its agents and employees or be against or sustalned by
others to whom WWL, its agents or employees, may become liable.

c) Tothe extent the MPA Is unable to satisfy its obligations to WWL under
Sections 6.6, 7.1, 7.2 and 7.3 above (the “Liabliity Provisions”) because of the
limitations imposed by the qualification of “extent permitted by law”, the MPA shall
walve a portion of the payment of the Facllity Use Fee, as provided below, as well as
any Shortfall Charge or Ship Call Charge coming due during the period any obligations
to WWL under the Liabllity Provisions remains outstanding. The anount of the Facllity
Use Fee to be waived on & monthly basis shall be calculated by dividing the amount of
the obligation to WWL under the Liabllity Provisions by the remaining months of the
Term or Renewal Term, as the case maybe. Once the aforesaid obligation is fully
satisfied the referenced waiver shall cease. Any such reduction in Facllity Use Fee,
Shortfall Charge or Ship Call Charge shall be subject to approval by the Board of Public
Works, If required.

d) Unless expressly set forth in this section 7.3, this indemnification shall not
be deemed to be a walver of any immunity MPA, or its employees may possess under
State or federal law.

e) MPA agrees that it shall maintain In full force and effect during the Term
and any Renewal Term of this Lease GENERAL LIABILITY INSURANCE for pratection
agalnst claims, suits, demands or judgments by reason of personal Injury, including
death and for any clalms of damage to property or claims of other damages, or losses
occurring or arising out of or relating to MPA's obligations under this Lease. The limit of
Hiabliity shall not be less than $10,000,000 per occurrence for bodily injury and property
damage. MPA shall fumish a Certificate of Insurance to WWL issued by an accredited
insurance company to satisfy this Insurance requirement. Such certificate shall provide
that WWL is edditionally named as insured under the policy. WWL is to be given thirty
(30) days written notice prior to change In or cancellation of such Insurance coverage.

WWL shall at all imes during the Term and any Renewal Term thereof
maintain at its sole cost and expense, the following insurance policies: i

I) such worket's compensation or employer's liabllity insurance as may be
required by law; )

12
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i) MNabliity insurance with minimum limits of $10,000,000 per occurmrence and
$10,000,000 per aggregate for bodily injury and property damage and
$100,000 (any one fire) for Fire Legal Llability for the protection of the
MPA and WWL against any claims, sults, demands, or judgments by
reason of personal injury Including death and for any claims of damage to
property occurring on or about the Premises in any manner arising out of
or as a result of the occupancy thereof by WWL: - -

i) property insurance to insure against damage to or loss of the

’ improvements on the Premises, including all fixtures and equipment, said
property Insurance to be an amount sufficient to provide coverage for the

full replacement and restoration of the improvements, and sald Insurance

is to be written to show the WWL and MPA as named Insureds as their
interests may appear; )

iv) stevedores legal liability and Terminal aperations liabllity insurance of not
less than $10,000,000 per accurrence, as applicable;

v) comprehensive Automobile Liabllity insurance covering all owned, non-
owned and hired motor vehicles of not less than $5,000,000 for bodily
injury and $5,000,000 for property damage, and also including such other
coverage required by the Motor Vehicle Laws of Maryland.

0) Nothing contained herein shall require the MPA to Insure against any loss
occasloned by fire or other casualty to persons or tangible personal property or fixtures
of WWL, its agents, or employees, assignees, subtenants, ballors or invitees or of any
other person, firm or corporation upon any part of the Premises.

h) WWL shall not use the Premises in such a manner which would Invalidate
or cause an increase in the existing rates of, insurance applicable to the buildings or
structures of which the Premises are a part. If it nevertheless does 8o, then, at the
option of the MPA, the full amount of any resulting increase In premiums paid by MPA
with respect to the bulidings or structures of which the Premises are a part, and to the
extent allocable fo the Term of this Lease including any renewal, shall constitute

additional rental and shall be pald by WWL to MPA upon the monthly rental day next
thereafier occurring. )

)] in the event that WWL at any time refuses, neglects or falls to secure and
maintain in full force and effect any and all of the insurance required hereunder, MPA at
its option may procure or renew such Insurance and all amounts of money expended by
MPA in connaction therewith shall be paid by WWL to MPA, )

)] All insurance policies required hereunder shall provide that they shall not

be canceled, materially changed or not renewed without at-least thirty (30) days prior
written notice to MPA. .

13
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k) WWL shall cause Its Insurance contractor to name MPA as an additional
insured party under all Insurance requirements of this Lease.

)] The company writing any insurance shall be a Best A rated company. The
form of such policy shall be subject to approval of MPA, and such approval shall not be
unreasonably withheld. Coples of each such policy, or a certificate thereof, shall be
delivered to MPA promptly after the Effective Date. No acceptance or approval of any
policy by MPA shall relieve or release WWL from any liabliity, duty or obligation
assumed by or imposed upon it by the terms of this Lease.

m)  WWL shall be liable for and promptly pay any and ali costs, expenses
(including, without limitation, reasonable attomeys’ fees), judgments and decrees which
may be Incurred by or obtalned against MPA from time to time (i) in enforcing the
obligations of WWL contained In this Lease; (fl) in obtaining possession, as the resuit of
any default by WWL or- otherwise, of the Premises, (lif) in defending any suit or
proceeding brought against MPA for the violation by WWL of any law, ordinance, nule or
regulation, (iv) in defending any action or suit for damages because of any fallure,
. neglect or default on the part of WWL in respect to WWL's obligations contained In this
Lease, or (v) in defending any action brought by WWL with respect to this Lease, if MPA
Is successful In such action.

n) in the event of any injury or damage to persons or property, WWL shall
immoediately notify MPA verbally and In wiiting, providing pertinent information to enable
MPA to adopt whatever measures may be necessary to prevent further losses.

L4___Llens and Encumbrances. WWL shall keep the Premises free and clear

of all liens, encumbrances and charges arising from its use and occupancy of the
Premises. At all times prior to termination of this Lease, WWL shall defend, indemnify
-and hold MPA harmless against all llens and charges of any kind or nature that may at
any time be established against the Premises or any improvements therean or any part
thereof as a consequence of any act of WWL or its contractors, agents or employees.

8.0 STRUCTION:

8.1__Partlal Destruction, If, during the Term or Renewal Term, the Premises
are partially destroyed from fire, storm or any force majeure cause, MPA shall promptly
restore the Premises to substantially the same condition as they were in immediately
before destruction. Such destruction shall not terminate this Lease. If existing laws do
not penmit the full restoration, WWL may agree to have the facillty restored to the
degree permitted and the parties will In good faith negotiate the appropriate reduction in
the Fadllity Use Fes, Tonnage Guarantee and Ship Call Guarantee for the Premises as
restored. MPA and WWL agree that the Facllity Use Fee, the Ship Call Guarantee and
the Tonnage Guarantee shall be abated In proportion to that portion of the Premises
being restored with such abatement to continue until such dastroyed portion Is
refurbished and avallable for use. If the Premises cannot be restored adequately for

4
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WWL to continue its operafion in an efficlent and economic manner, WWL may

terminate the Lease, without any penalty or payment under this Lease, by giving MPA
written notlce.

ctlon. If during the Term or Renewal Terim, the Premises are
totally destroyed from any cause, MPA shall have the option aither:

a) to provide WWL with a reasonable approximation of the time necessary to
conduot necessary repalrs or restoration and effect the repairs or restoration within the
designated time period (which In no event shall be longer than two hundred forty (240)
days). If existing laws do not permit the full restoration, WWL may agree to have the
facllity restored to the degree permitted and the parties will in good faith negotiate the
appropriate reduction in the Facility Use Fee, Tonnage Guarantee, and Ship Call
Guarantee for the Premises as restored. WWL may terminate if the Premises are not

- restored within three hundred sixty five (366) days. During the petriod of repairs or
restoration, MPA shall provide WWL with replacement acreage and facllilies suitable for
them to continue to operate in the Port of Baltimore. The parties will in good faith
negotiate an abatement or reduction In Facllity Use Fee, Ship Call Guarantee and

Tonnage Guarantee for areas of the Premises not usable by WWL and not replaced by
MPA. .

b) to give notice to WWL within sixty (60) days of such destruction
terminating this Lease. If such notice Is given WWL's obligation under the Lease shall
terminate as of the date of the total destruction. Total destruction shall be any destruction

that precludes WWL from performing a significant portion of its operations at the
Premises. ]

9,0 DEFAULT AND REMEDIES;

8.4 __Default. The occumrence of any of the following shall constitute a defauit
by WWL under this Lease:

a) Fallure to pay when due any Facliity Use Fee under this Lease;

b) Fallure to perform any other provision of this Lease or fallure to pay any
other fess, charges or guarantees under the Lease, If such fallure to perform Is not
cured within thirty (30) days after written notice thereof has been given to WWL.. If the
default cannot be reasonably cured within thirty (30) days, WWL shall not be in default if
WWL commences to cure the default within sald thirty (30) day period and proceeds

with reasonable diligence In good faith to cure the default as soon as reasonably
practicable;

0)  To the extent permittad by the U.S. Bankruptcy Cods, any of the following:
the insolvency of WWL.; an assignment by WWL for the benefit of creditors; the filing by
WWIL of a voluntary petition in bankruptey; an adjudication that WWL Is bankrupt or the

4
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appolintment of a receiver for the properties of WWL.; the filing of an involuntary petition
of bankruptcy and failure of WWL to secure a dismissal of the petition within sixty (60)
days after the filing: the attachment of or the levying of execution on WWL's leasehold
interest hereunder and fallure of WWL to secure a discharge of the attachment or
release of the lavy of exacution with sty (60) days; and

d) Abandonment and vacation of the Premises without consent of MPA
(fallure to occupy and operate the Premises for sixty (60) consecutive days shall be
deemed an abandonment and vacation).

9.2 Notices of Default, Notices shall specify the alleged default and the
applicable provisions of this Lease and shall demand that WWL perform the relevant
provision of this Lease within the applicable time period, provided that no notice shall be
given, in MPA's sole discretion, where the default Is fallure to pay the Facllity Use Fee.

9.3 _MPA Remedies In Case of WWL Default, MPA shall have the following
remedies if WWL is In default and such default Is not cured. These remedies in this
Section 9.3 are not exclusive, and the election of one remedy shall not preclude an
election of any other remedy at a later time,

a) MPA may, at its option, cure the default at WWL's expense, and the cost
of curing the default shall be deemed additional rental and payable by WWL to MPA on
demand. MPA may exercise the remedy described In this Subsection (a) without any
notice to WWL if MPA, in its good faith jJudgment, belleves it would be materially injured

by failure to take rapid action or if the unperformed obligation of WWL conslitutes an
emergency.

b) MPA may, at its option, terminate this Lease and/or terminate WWL's right
to possession by giving seven (7) days' wiitten notice of termination to WWL, without
prejudice, however, to MPA’s right to recover all rental and other charges dus at the time
of such termination. WWL shall vacate the Premises within the notice perlod, remove
any property of WWL, including any fdures that WWL is required to remove at the end
of the Term, perform any cleanup, alterations or other work required to leave the

Premises in the condition required in Section 10.3 at the end of the Term and deliver all
keys to the MPA; .

) MPA may, at its option, terminate this Lease and re-enter the Promises
and distrain upon any of WWL's property;

d) In the event WWL defaults, it shall be responsible for all guarantees, and
charges throughout the entire Term (and any Renewal Term If exercised at the time of
the default) plus the full amount of all unamortized principal and interest on all
improvements in Section 3.6 and on any other capital improvements. made by MPA
based on a full Term straight line amortization schedule, calculated from the date any
improvement is made. MPA shall take reasonable steps to mitigate its losses under this
Lease. MPA may exercise any other legal, equitable or contractual remedy It may have,

16
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Including but not limited to, the right of lock out.

94 _ Use of Abandoned Propetty. Provided MPA gives prior wiitten notice (o
WWL, MPA may: o

a) use all or any part of WWL's personal proper'ty and trade fixtures
remaining on the Premises beyond thirty (30) days after termination of this Lease without
compensation to WWL and withaut llabllity for such use or damage; or

b) store all or any of WWL's personal property and trade fixtures for the
account of and at the expense of WWL.
0. ON:

10.1 WWL Termination, WWL may elect to terminate this Lease upon one
hundred eighty (180) days written notice to MPA only if:

a) WWL is prohibited, in whole or in substantial part, from use of the
Premises or from conducting its business in Maryland or the United States as a result of
the lawful act of any governmental authority; or

b)  MPA falls to substantially accomplish the improvements and renovations
provided in Exhibit B within 180 days of the Effective Date; or

c) MPA falls to obtain appropriations by the Maryland General Assembly to
accomplish it obligations under Section 3.6(a) of this Lease

and such fallure to perform is not cured or the MPA is not taking adequate measure to
cure such faillure within 30 days after written notice has been given by WWL.

302 WMPA Tormination. MPA may terminate this Lease upon one hundred
elghty (180) days written notice to WWL. if MPA is prohibited, in whole or substantial

part, from performing its obligations herein as a result of the lawful act of any

govermmental authority;

10,3 _Sumrender., Upon explration or earlier termination of this Lease, WWL
shall surrender the Premises In the same condition as received except for ordinary wear
and tear to the Premises and except for alterations, which WWL has a right.to remove,
or Is abligated to remove. WWL shall pay for or perform all restoration made necessary
by its use of the Premises (except for normal wear and tear) and/or the removal of any

eﬁeraﬂons or removal of WWL's personal property for which It is obligated under this
ase.

i1
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11,0 POWERS OF MPA: Itis understood and agreed that MPA Is an instrumentality
of the Department of Transportation of the State of Maryland and can only exercise

. those powers expressly granted to it by the pertinent acts of the General Assembly of
Maryland, or those powers which are necessailly implied from the powers which are
expressly granted, and that in the event MPA is temporarily or permanently prevented,
restricted or delayed by statute, regulation or administrative or court decision in the
performance of any or all of the duties and obligations imposed upon it or assumed by it
under the terms and provisions of this Lease, MPA and its officers, agents and
employees shall not be liable directly or Indirectly for any costs, losses, damages,
Injuries or llabllities caused to or suffered or incurred by WWL or any other legal entity in
connection with, or as the resuilt of, or growing out of any such prevention, restriction or
delay. MPA represents and wamants that it Is presently empowered to enter into this
Lease and to perform any and all of the duties and obligations impdsed upon it or
assumed by it under the terms and provisions of this Lease.

32,0 FORCE MAJEURE:

a) MPA and WWL shall not be liable for any failure, delay or interruption In
performing their individual obligations hereunder due to causes or conditions heyond
their control, including without limitation thereto, acts of God, act or state of war, public
emergency, strikes, boycotts, picketing, and work stoppages.

b) Except for a striké, rot, act of God or any act or state of war or public '

emergency or Government regulations, a declaration of a Force Majeure by MPA,
breach by MPA of its duties under this Lease or as otherwise specifically provided for in
this Lease, no abatement, diminution or reduction of the Facility Use Fee payable by

WWL shall be claimed by or allowed to WWL for any Inconvenience, interruption,

cessation or loss of business or other loss caused, directly or indirectly, by any present
law, rule, requirement, order, direction, ordinance or regulation of the United States of
America, or of the State, county or city govemments, or of any other municipal,
governmental or lawful authority whatsoever, or by priorities, rationing or curtailment of
labor or materials, or by war or any matter or thing resuiting therefrom, or by any cause

or causes beyond the control of MPA, nor shall this Lease be affected by any such
cause.

€)  WWL or MPA (depending upon whoever claims Force Majeure) shall bear
the burden of proof of the Force Majeure defense.

13.0 GENERAL PROVISIONS

331 Assignment & Subletting. Except as provided in this Section, WWL
shall not aasign this Lease nor sublet the Premises in whole or in part to any third party

without the prior written approval of MPA and approval of the Board. WWL may assign

, or sublet this Lease, In whols or part, to its parent(s), subsidiary(s) or companies owned

ot s uomsensen o
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by WWL, its parent(s) or subsidiary(s) and shall pramptly give MPA written notice with
true coples of all such assignment or subletting documents.

. 413.2 Notices. Any notice pemmitted or required to be served upon any party

shall be in writing and served personally or sent by certified mall, retum receipt
roquested, at the addresses set forth below. Notices will be effective upon recelpt.
Either parly may change its address by notifying the other party of the change;
thereafter, notice shall be given at such substituted address.

To WWL: Wallenius Wihelmsen Atlantic LLC
c/o Wallenlus Withelmsen Lines Americas, LLC
188 Broadway :
P.O. Box 1232
Wooddliff Lake, NJ 07677
Aftention: President

To MPA: Executive Director
Maryland Port Administration
The World Trade Center, 20th Floor
Baltimore, Maryland 21202

33.3 _Walvers. No waiver by either party at any time of any of the terms,
conditions, covenants or agreements of this Lease shall be deemed or taken as a
walver at any time thereafter of the same or any other term, condition, covenant or
atghraeme‘;l; herein contained, nor of the strict and prompt performance thereof by the
other party.

13,4 _Apbplicable Law. Itis expressly understood and agreed that this Lease
and all questions arising hereunder shall be construed according to the laws of the
State of Maryland and any applicable federal taw. Any suits arising under this Lease
shall be brought and prosecuted In the Federal or State courts in the State of Maryland
or before the Federal Maritime Commission where applicable.

13.6 Binding Effect. This Lease shall bind the parties, their successors and
assigns. .

136 _Authority. Each Individual exscuting this Lease on behalf of a party
represents and warrants that he or she s duly authorized to execute and deliver this
Lease on behalf of such party. .

13,7_Soverability. The invalidity of any provision of this Lease as determined
by a court of competent Jurisdiction shall in no way affect the validity of any other
provision of this Lease.

19 .
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138 _Headings, The headings contained herein are for convenience and
reference only and are not lntended to define or limit the scope of any provision of this
Lease.

. MPA covenants and agrees that so long as WWL is
not In default hersunder, WWL shall quiatly enjoy the Premises and shall have free
ingress and egress to the Premises by both land and water.

If WWL retains possession of the Premises or any part
thereof after the expiration or sooner termination of this Lease, WWL shall pay MPA in
accordance with the Schedule for the time WWL thus remalns |n possession and, In
addition thereto, shall pay the MPA for all damages, consequential as well as direct,
sustained by reason of WWL.'s retention of possassion. The provisions of this Section
13.10 do not exclude MPA's rights of re-entry and the taking of full possession pursuant
to the terms of Section 9.3 or any other owner or Landlord's right hereunder.

13.11 Lease for Sole Benefit of Partles, The parties Intend that the mutual
covenants contained in this Lease shall be for thelr sole benefit and that no other
person, corporation or other entity is intended to be a beneficlary of this Lease.

13.12 Amendments. This Lease may be amended from time to time provided
the partles mutually agree to such amendment and the amendment Is stated in writing
in a document making specific reference to this Lease and signed by both parties and
approved by the Board and Port Commission as applicable.

3.13 Dutles tles, Obli lative, Any and all of the dutles,
liabliities or obligations imposed upon, ar assumed by, either party hereto or under the
terms and provisions of this Lease shall be taken and construed to be cumulative.

e 3 All remedies provided in this Lease shall be
taken and construed to be cumulative; that Is, in addition to any and all other remedies
to which elther party may otherwise be entitled at law or in equity.

13.15 Supvival. Al representations, warranties, coveneants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this Lease ar, by thelr nature, are to be performed or observed, in whole
or in pan, after the tlermination or expiration of this Lease, including (without imitation)
the obligations of WWL pursuant to Sections 3.5, 7.3(a) and 9.3(d), and both parties’
lc:bllgatlons pursuant to Section 7 shall survive the termination or expiration: of this

0ase.

i Tax Id on. WWL's Federal Tax [dentification Number
is 52-2269830.
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on. This Lease constitutes the entire agreament between MPA
and WWL with respect to the Premises and supersedes all prior agreements, oral or
wiitten, between the parties. There are no terms, obligations or conditions other than
those contained herein. No statement or writihng subsequent to the date hereof
purporting to modify or amend the terms and conditions hereof shall be binding unless
evidenced by an agreement in writing signed by a duly authorized representative of both

parties making specific reference to this Lease and approved by the Board and Port
Commission as applicable.

(END)

2!
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IN WITNESS WHEREOF, the parties hereto have caused this Lease to be duly
executed as of the day and year first above written.

WALLENIUS WILHELMSEN ATLANTIC LLC

By: . MMQ(

an Wang
residen

e

James P Clement
Treasurer

(o0 O

Gary R. Jones\
Vice President

MARYLAND PORT ADMINISTRATION

Paris N. Glendenl
Govemor

0//

John D/ Porcari
Se 1y, Maryland Department of Transportation

P.22
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STATE OF MARYLAND
8§

N PNYY OF MARYLAND

| HEREBY CERTIFY that on this 26th day of January, 2001, before me,
the subscriber, a Notary Public of the State of Maryland, in and for the
__ﬁﬂ@c__ of Baltimore, personally appeared James J. White, Executive
Director, known to me (or satisfactorily proven) to be the person whose name Is

subscribed to the foregolng instrument, who acknowledged the foregoing Instrument to
be the act and deed of the Maryland Port Administration,

WITNESS my hand and Notarial Seal the day and year last above written.

Qe & Oosiite
NOTARYPUBLIC (1, o 0

MY COMMISSION EXPIRES: __[Jluguat, 7 A Lant Lre) Hattr

(SEAL)
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STATE OF MARYLAND

SS:
CITY/COUNTY OF __ “{MUtimp’

{ HEREBY CERTIFY that on this 25th day of January, 2001, before me,
the subscriber, a Notary Public of the State of Maryland, in and for the City/County

of ﬂme personally appeared Jan Eyvin Wang, who acknowledged
himself to be the President of Wallenlus Wilhelmsen Atlantic,LLC and that he, as such
being authorized so to do, acknowledged the foregoing Instrument to be the duly
authorized act and deed of WALLENIUS WILHELMSEN LINES ATLANTIC, LLC

WITNESS my hand and Notarial Seal the day and year last above written.

_Ctnt 4 Qlopatts?
NOTARY PUBLIC (i 1uniequmid 0~

Carl dne it
MY COMMISSION EXPIRES: __&AQM_‘L 1 ADG!
(SEAL)
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AGREEMENT & LEASE

ETWEEN .
" THE MARYLA PORT ADI\'IINISTRATION
AND
CASENE‘WBOLLAND, INC.
" 'THIS AGREEMENT & LEASE is made and entered into this 774 day
of Ignuary _ ,200%,by and between the MARYLAND PORT

ADMINISTRATION, an ins tality of the Maryland Department of
Transportation ("MDOT") (herei referred tq as “MPA*), and
CaseNewHolland, Inc. (hereinafter feferred to as “CNH™).
. o
NOW, THEREFORE, in cohsideration of the mutual covenants and

agreements herein set forth to be kept and performed by ﬂ1e parties, MP'A and
CNH hereby agree as follows:

mm&mmms.%

11 TERM. The term of the AGREEMENT & LEASE shall be for
three (3) years beginning on Dece er 1, 2001 ("Effective Date”) and ending on-
- November 30, 2004 (*Term™) subj .

(1) apprayal of the AG: NT & LEASE by:
- a) The Maryland Port ission, and
. b) The Maryland Board gf Public Works (“Board™); and
(2) Bxccution of this AG MENT & LEASE by the parties hereto.

The first ‘Lease Year" commence on the Effective Date and shall
end at the close of one (1) calendar ydar following the Effective Date; thereafter
each Lease Year shall consist of su ¢ periods of one (1) calendar year.

111 m:_l_gnm lProvxded CNH has comphed with all ofthe
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terms of this AGREEMENT & LEASE, is not in default hereunder and subject to
the Board's approval, CNH shall Have the option to renew this AGREEMENT &

LEASE for one¢ (1) additional three (3) year period ending on November 30, 2007
("Renewal Period”) on the same and conditions contained herein forthe
initial Term hereof, except as 8 to (a) the location of the Premises; and (b)
the amount of (i) the facility use fe¢ (as provided in Section 3.1, infra) (ii) the

shortfall éhaige‘(as defined in Section 3.3. infra); and (iii) the Minimum Guarantee
(as defined in Section 2.1.(b) mfm); provided, however, that CNH shall have no
further optxon to renew,

In order to exercise thé option, CNH shall provide MPA with at least
one hundred tweaty (120) days’ notice, prior to expiration of the Term, of
its intent to renew. Failyre by to so notify MPA timely shall be considered a

forfeiture by CNH of this option to fenew. MPPA andCNHshallmgoodfaxth
negotiafe (a) the location of the ises, provided that the new premises shall be

comparable to the Premises leased er;and(b)dxeamountof(i)thefacﬂxty

-use fée (ii) the shortfall charge; and {iii). the Minimum Guarantee), provided that if

the parties fail to come to an
enforceable by either party.

then this Section 1.1.1 shall not be

' .

12 Premises. MPA leases to CNH and CNH rents from MPA,, parcels
of land consisting of 18 acres in 100, 101, 200 and 102 (partial), Dundalk
Marine Tetminal, Dundalk, Marylantl 21222, all as more fully identified on Bxhibit
“A" attached hereto (“Premises"). B . :

121 MPAmay.mws. le discretion, allow CNH to reduce the
Premises, by decrements of 4.0 acresiat-any one time, and provided that CNH shall
give MPA at lcast 30 days' written notice of its intention to reduce the Premisges. If .

" MPA grants its consent to the MPA and CNH shall execute and deliver
an amendment to this AG, & LEASE, which shall a) substitute a

aod ¥OPOBESOTH

description of the reduced premises for the description of the Prentises; b) reduce
the facility use fee by the same tage by which the Premises is to be reduced;
and c) reduce the Minimum Guaranteg in accordance with the formnla contained in
the first sentence of Section 2.1.b) ; otherwise all of the terms and conditions
of this AGREEMENT & LEASE shhil be applicable to CNH's occupancy of the,
reducedptemises Anysuohmdnctio ofaereageshallbeforanagreedﬁxedpedod
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of time (“Reduction Period"), provided that the Reduction Period shall be at least
three (3) calendar months, unless ¢therwxse agreed in writing.

' Throughout th4 Term, CNH shall have the first right to lease
those acres reduced from the Premjses pursuant to this Section 1.2.1 (“Removed
Acres”). In the event that MPA redeives any bona fide offer from a third party to
lease the Removed Acres, MPA shall notify CNH in writing and CINH shall, for a
period not exceeding forty-five (44) days from and after receipt of MIPA's notics
(Option Period”) have the right and option to lease the Removed Acres upon the
terms and conditions of this AG: & LEASE, provided that CNH shall
pay the facility use fee of $19,935 per acre per Lease Year for the Removed Acres
for such pro-rata portion of the Option Period that exceeds the expiration of the
Reduction Period untif CNH notifies MPA in writing that CNH does not intend to
exercise its first right to lease the ved Acres whereupon the obligation to pay
the facility use fee for the Removed Acres shall cease. If CNH notifies MPA in

writing of its intention not to exercige its first right to lease the Removed Acres, or -

if the Option Period has expired, whichever is sooner, time being of the essence,
Ml’AmayleasetheRemovedA to such third party on such terms as MPA in
its sole discretion may think fit. .
I

If CNH notifies MPA in wntmg of its intention to exercise its
ﬁrst right to lease the Removed Acrps within the Option Period, MPA and CNH
shall execute and deliver an amen: t to this AGREEMENT & LEASE, which
shall a) substitute a description of the increased premises for the description of thé
Premises; b) increase the facility usq fee by the same percentage by which the
Premises is to'be increased; and c) ifgcrease the Minimum Guarantee in accordance
with the formula contained in the
of the terms and conditions of this AGREEMENT & LEASE shall be applicable

13 jcbs edule. Where applicable the prevailing
MPA Terminal Seu'vices Schedule filed with the Federal Maritime Commission,
posted on the Internet (wwy d.state.us), or otherwige published in any other
mqnﬂredfom,oranysuccessoror lacement taciff, schedule ar other similar

document, published or promulgatedjby MPA pursuant to Federal, State or other
apphcablc laws (“Schedule™), is here} moorpmued by reference into this

t sentence of Section 2.1.b) infra; otherwise all
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AGREEMENT & LEASE as if get forth at length and such shall govern and
control this AGREEMENT & except where same conflicts with this
AGREEMENT & LEASE. In such event this AGREEMENT & LEASE shall
prevail, . .
1.4 Ingress and Egress. ;: MPA and CNHundcrsmnd andagrec that it is
MPA's intention to utilize pro contiguous to the Premises. Accordingly,
CNH and MPA mutually covenart and agree that they shall coordinate with each

other so that free and unen ingress and egress will be allowed to MPA
" andits designees, in tranditing across the Premises in order to utilize the
. eforementioned contiguous es and to CNH and its designees in accessing

and utilizing the Premises. The lodation of ingress and egress shall be mutually -
agreed to by MPA and CNH and n‘mhct party will unreasonably withhold consent
as to the original Jocation of ingress and egress or subsequent changes thereto.

MPA or its designees shail removelall things cithér MPA or its designecs placed on

the Premises whilst exercising thc id right of ingress and egress.
1.5 Relocation. At any dnting the Term, MIPA shall have the right
and option, at MIPA’s sole di . to relocate the Premises or any portion

thereof, to a comparable facility within Dundalk Marine Terminal. MPA shall give
CNH sixty (60) days written notice pof its intention to relocate the Premises
("Rclocation Notice™). Within thirty (30) days of the expiration of the aforesaid
notice period (“Relocation Notice Périod”), MPA and CNH shall execute and
deliver an amendment to the AG & LEASE which shall substitute (or

: add) a description of the premises far (or to) the description of the Premises;
otherwise all of the terms and conditjons of this Lease shall be applicable to CNH’s
occupancy of the new Premises.  :

MPA shall pay for all mo expenses reasonably incurred by CNH as a
result of the relocation of the Premises, including the relocatioh of any structures

that have been placed on the Premi byCNHortheitsc,tviccpmvidcm.providéd.-

however, that the parties shall agree,iin advance of the relocation and before the
-expiration of the Relocation Notice Feriod, on CNH's estimated moving expeases
and, gfter the relocation, CNH shall provide MPA with a statement getting out in

detail the actual'moving expenses. 1fjin advance of the relocation CNH anticipates -
that it will incur additional costs assobiated with CNH's daily operations as a result -

1
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of the relocation (“anticipated additional operational costs™) and the MIPA does pot ;

agree to reimburse CNH for such- anﬁcipated additional operational costs, CNH has

the option prior to any relocation tp terminate this AGREEMENT AND LEASE

by giving MPA fifteen (15) days’ written notice prior to the expiration of the

Relocation Notice Period, provided that if CNH shall terminate this

AGREEMENT & LEASE p t to this Section 1.5., CNH shall reimburse
"MPA the Renovation Allowanoe ted pursuant to Section 4.1.(c), infra

If any notice of termination is given pursuant to this Section, this
AGREEMENT AND LEASE and the rights and obligations of the parties
hereunder shall cease as of the ion of the notice period and the facihtyuse
feeshallbeadjnswdasofﬂledate f such termination, :

Notwithstanding the foregouig, all representations, watranties, covenants,
conditions and agreements con herein which cither are expressed as surviving
the expiration or termination of thi{ AGREEMENT-& LEASE or, by their nature,
are to be performed or observed, injwhole or in part, after the termination or -
expiration of this AGREEMENT & LEASE, intluding (without limitation) the
obligations of CNH pursuant to Segtions 6.3 and 9.1. hereof, shallsurvivethe
teumnatnon of this AGREEMENT & LEASE.

21 _Mm__

(a) mmmxm CNH shall use the Premises for receiving,
processing and distribution of farm dnd industrial vehicles. parts and accessories,
having a prior or subsequent wa ne movement over an MPA pier, berth or
 ‘wharf (“Import/Export Vehicies™), provided that during any Lease Year at least

cighty percent (80%) of such cargo be CNH Cargo and that, withont MPA’s
written approval, no more than tw: pemcnt (20%) of such cargo shall be Non
. “CNH Cargo. “Vehicle” means all self-propelled units, together with the following
_ non self-propelled units: balers, mowers, wagons, combine headers, planters and-
seeders. “CNH Cargo” means cargojowned or manufactured by CNH or its

s
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affiliates (as déﬁned in Section lzil.(c). infra, “Non CNH Cargo” means catgd that
is not owned or manufactured by CNH or its affiliates. ’

e ' CNH guarantees MPA that it will receive,
processaudd:strlbuteanﬂmman ofImpmﬂExpoxtVehiclesperacreof :
useable vehicle storage area, beinglcurrently 17.2 acres in total, per Lease Year for
the Premises as follows (and pro that at least eighty percent (80%) of the
" following numbers shall be CNH go) :

Lease Year One: ImportlExport Vehicles per acre
Lease Year Two: 1,(100 Import/Export Vehicles per acre

Lease Year Three: 1 Import/Export Vehicles per acre.

CNH undemtands and that the vehicle guarantee for the whole of the
Premises cach Lease Year ( 1 Guarantee™) will, therefore, be as follows
(and provided that at least eighty (80%) of the following numbers shall be
CNH Cargo): N )

i
Lease Year One: 15,480 Import/Export Vehicles
. Lease Year Two:" 17,200 Import/Export Vehicles
Lease Year Three: 17,200 Import/Bxport Vehicles.

Pro?rided. however, that if the[ Premises shall be reduced pursuant to Section
1.2.1..supra, the Minimum Guarantee shall be adjusted in accordance with the
formnla contained in the first sen of this Section 2.1.b).

_ CNH further agrees that if MIPA provides additional land to CNH pursuant
to an amendment to this AG! & LEASE, CNH guarantees MPA in

addition that CNH will receive, progess and distribute a minimum of 1,000

Import/Bxport Vehicles per acre of useable vehicle storage area per Lease Year for’

such additional premises, provided dhat at least eighty percmt (80%) of the above
number shall be CNH (hrgo : )

2-2 um_ag___ﬂmu.
a)  CNH shall conduict its qperations atthel?reiﬁisesinamanner‘

6-
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promoting peace and harmony in the commerctal community in which it operates
with due respect to the rights and privileges of others who work in and about that
community, CNH shall not engage in any activity, which violates applicable labor
law. MPA will use its best efforts to promote other tenants of MIPA to conduct
their operations in a manner pro ting peace and harmony in the commercial -
sectot .

b) MPA shall offer a comparable facility in Dundalk Marine
Terminal pursuant to Section 1.5., infra, and subject to CNH's reasonable approval,
within thirty (30) business days of; receipt from CINH of written notice (“Notice
Period™) if CNH is prohibited or substantially interfered with conducting its
business on the Premises or withiniDundalk Marine Terminal for & period of thirty
(30) consecutive business days as d result of 1abor strikes, boycotts, slow downs,
picketing, and/or work stoppages directed at CNH, its agents and contractors dune
to the location of the Premises ( Unrest”); provided that CNH may provide
MPA with advance. written notice of & situation which CNH reasonably believes
may result in Labor Unrest and the [Notice Period shall statt to run from receiptby
MPA of such advance written notide. CNH’s business includes, but is not limited
to, truck loading, track unfoading, iving, delivering, washing, equipmeant
exercising, equipment manipulation and repairs. CNH would have the burden of
_ proving the existence of any Labor Unrest to MPA’s reasonable satisfaction.

¢) Within ten (10) days of the expiration of the Notice Period, MPA and
CNH shall execute and deliver an ajnendment to the AGREEMENT & LEASE.
which ghall substitute (or addmmon of the premises for (or to) the
description of the Premises; o all of the terms and conditions of this
- AGREEMENT & LEASE shall bd applicabl_e to CNH's occupancy of the new

Pregﬁses.

d) MPA shall pay for all ing expenses reasonably incurred by CNH as a
result of the relocation of the , including the relocation of any structures
that have been placed on the Premisés by CINH or their service providers, provided,
however, that the parties shall agree,!in advance of the relocation and before the
expiration of the Notice Period, on *s estimated moving expenses and, after
the reldcation, CNH shall provide MPA with a statement setting out in detail the
aou:almoving expenses. Ifin ad‘vanpe of the relocation CNH anticipates that it will

7
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incur additional costs associated with CNH’s daily operations as a result of the
relocation (“anticipated additional operational costs™) and the MPA does not agree
to reimburse CNH for such anticipated additional operational costs, CNH has the
option prior to any relocation to teminate this AGREEMENT AND LEASE by
giving MPA ten (10) days’ writterf notice prior tp the expiration of the Notice
Period. If the premises offered to ghall not be to CNH's reasonable
satisfaction, CNH shall also have the option to terminate this AGREEMENT &
LEASE by giving MPA ten (10) blisiness days notice of its intention to terminate.

¢) If any notice of terminatiqn is given pursuant to this Section, this
AGREEMENT AND LEASE and the rights and obligations of the patties
hereunder shall cease as of the ion of the notice period andthe facility use
fee shall bc adjusted as of the date ¢f such termination.

f) Notwithstanding the foregpmg. all representations, warranties, covenants,

conditions and agreements containdd herein which either are expressed as surviving,

the expiration or termination of thi§ AGREEMENT & LEASE or, by their nature,
are to be performed or observed, iniwhole or in part, after the termination or
expiration of this AGREEMENT & LEASE, including (without limitation) the
obligations of CNH pursuant to Seqtions 6.3 and 9.1. hereof, shall survive the
termination of this AGREEMENT|& LEASE, provided that if CNH shall
terminate this AGREEMENT & pursuant to this Section 2.2., CNH shall
reimburse MPA the Renovation Alfowance granted pursuant to Section 4.1.(c),

g) CNH shall continue to be responsible for rental during the. period of

- Labar Unrest provided, however, CINH shall not be responsible for any vehicle

shortfall pursuant to Section 3.3 infia for the period of Labor Unrest prior to-the

* date of any relocation or terminatior| pursuant to this Section 2.2. With effect from

the date of relocation, all CNH’s ob!igauons pursuant to Section 3.3. shall be -

" reinstated.

reserves therighttolocate " mstall and mamtam sewers and any other

utilities upon and across the Premisels provided the locations and construction do
not unreasonably interfere with 's use of the Premises.

Ryd 1ICHACHT AU LUEIenY
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30 BENTAND RENTAL PAXMENTS:

31 mg%g_l& Beginning on the Effective Date, CNH
shall pay to MIPA as rental a use fee of $29,902.50 per calendar month for
the Premises and improvements for the first lease year. (The facility use fee is based
on the land rental charge which is $19,935 per acre per Lease Year.) In Lease -
Years two (2) and three (3), MPA phall adjust the facility use fee annually for the
cumulative change in the Consumey Price Index, All Urban Consumers for the
Baltimore area, as published by the U.S. Department of Labor (CPI-U), or the
‘applicable land rental charge in the:Schedule, whichever is less. This yearly .
adjustment will be apphed atthe bqgmning of cach such Lease Year.

Rt

"~ 32 The facility use fee for each'‘calendar month shall be paid to the MPA

- without abatement (except as othervise specifically provided in this

AGREEMENT & LEASE), deduition or set off in advance on or before the first
day of each and every month that this AGREEMENT & LEASE continues in
effect (“monthly rental days™) and be payable at such place as MPA may

hereinafter designate.

33 Shortfall, In the eveipt CNH does not meet its annum Guarantee
in any Lease Year, CNH shall becofus liable for such shortfall and shall pay t6
MPA, a “shortfall charge” equal to:

$5 OOperImporVExgoxtVehicle forLease Year One,
$ 10.00 per Import/Bxport Vehicle for Lease Year Two, and
$ 10.00 per Import/Bxport Vehicle for Lease Year Three.

" The shortfall charge shall be ezqual to the above charges times the number of
Import/Export Vehicles necessary toibring CNH numbers up to the Minimum
Guarantee. -The shortfall charge shall be paid as additional rental at the conclusion

ofoach Loaso Yoar atr such has bofa billad by MPA. - SRR
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a) CNH shall, at its solp cost and expense, promptly, with or without Y
notice from MPA, repair, replace 4nd maintain in good condition the Premises and :
every part thereof, including all tcnant fixtures, rade fixtures and equipment

located therein, whether installed gnd/or owned by MPPA or CNH, and excluding

structural items or imptovements. ¢apital replacements, sewers or roads, and shall

perform all such items of repair, maintenance, alterations or improvements as may -

from time to time be required by a govemmental body or agency having jurisdiction

thereof. CNH shall keep the Premiges and all areas thereof clean and ordesly,

normal wear and tear excepted. :

b)  MPA shall have the responsibility to make structural repairs, capital
replacements, sewer maintenance apd repair, remedy any inherent defects in the -
structural members of the portions pf the Premises constructed by MPA, or any
other defects in the Premises whickh defects are proximately caused by inherent

defects in or deterioration of said structural members and in no way, caused by the
operation of CNH. . :

c) = MPA shall only be responsible for any of the aforementioned
mainwnance andrepamsuponrecapltofwdttennouceﬁ'omCNHspecxfyingthe
work to be performed. MPA will respond and complete work in a timely fashion
upon receipt of written notice and infpecuon by MPA to verify the repairs that need
to be done. MPA hereby agrees to miake, at MIPA's sole cost and expense in an
amount not to exceed sixty thousandldollars ($60,000) (“Renovation Allowance™),

the repairs and improvemeats reasonpbly required by CNH to be made to the
Premises, including, but not limited to, fencing. .

d) - MPA will maintain neWhghtﬂxtures mstalled by MPA; however
CNH is msponsi'ble for light bulb replacement. -

oo 42 : Improvements. CNH shall make no alterations or
, improvementstooruponﬂm Promises or install any fixtures (other than trade o
fixtures which can be removed withdut injury to the Premises) without first - z_

10
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obtaining written approval from MPA,, which approval shall not be unreasonably
withheld. In the event any alteratipns or improvements shall be made or fixtures
(other than trade fixtures which can be removed without injury to the Premises)
installed by CNH, such alterations, improvements or fixtures shall, upon request of
MPA,, bs removed promptly by CNH at CNH’s expense, and the Premises restored
to their original-condition upon thd expiration or sooner termination of this
AGREEMENT & LEASE, provilled that CNH shall not be obligated to remove
any alterations, improvements or fixtures pre-anthorized in writing by MPA until
the expiration or sooner terminatioh of this AGREEMENT & LEASE. If CNH is
not so instructed to remove said alterations, improvements or fixtures, the same .
shall become the property of MPAlwithout MPA paying any compensation
therefor. Moveable fumniture and ttade fixtures which are removable without injury
to the Premises shall be and remair the property of CNH, but must be promptly
removed at the termination of this AGREEMENT & LEASE4.3 CNIl’s .
Obligations to MPA Property. *CNH shall be solely responsible to MPA for loss
or theft of or damage to any. andallrcalandpetsoualpmpaty , equipment and
fixtures belonging to MPA or for which MPA is responsibls, in or on the
Premises, unless such loss, theft or ﬂamage is caused by acts or omissions of MPA

ar its employees. .

44 MQLM_PA. ‘MPA shall have the right, at reasona.ble

-times and upon reasonable prior nofice, to inspect the Premises in order to
determine what maintenance or repalrb‘. if any, are necessary. :

4.5 d . MPA and CNH, shall condiict a pre-
ingpection of the Premises and imprpvcments thereon at the beginning of the Term.
MPA and CNH will also conductapostinspecﬁonofﬂmhemises and
improvements thereon which will srve as the basis of CNH’s restoration

‘ responsibihucs as set forth in Section 9.0 "l‘etminau

51 Reports. CNH shall submit to MPA a monthly statement of the
numbez of Import/Export Vehicles received on the Premises by make, model,
* manufacturer, VIN number and origination/destination. The report shall be due on.

11
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the 15" day of each month for the month preceding. CNH agrees © allow MPA
access to its Import/Export Vehicle volume records for audit purposes provided
MPA gives fifteen (15) business days written notice of its intention to audit,

$.2 ngg%g& Except as otherwise provided herein,
CNH shall contract and pay for all utility or maintenance services provided to the
Premises, including but not lifnited to water, gas, electricity, telephone, sewage,
janitonal and snow rémoval.

5.3  Security of Prémises, CNH, shall assume completo respoisibility
for security of the Premises, and the facility improvements, buildings and property
located theréon and therein, MIPA:assumes no responsibility to CNH for the
security of the Premises, but reserves the right to police the use of the Premises as
to fire or other hazard without assummg tesponslbﬂlty or obligation in connecuon

" therewith.

54 Liens and Egcum!gjg_gg._ CNH, shall kg:ep the Premises free and
clear of all liens and encumbrances: arising from its use and ocoupancy of the
Premises. .

5.5 mgmwtoggﬁgggessml\/lg_rxland. At all times during the

. TemeNHisandshalleonunuee@belcgallyqnahﬁedandregxsteredtodo

business in the State of Maryland. .

5.6 (Signs. Signs or placajds of an advertising or promoﬁonal nature may
not bé painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent of MPA, which consent shall not
be unreasonably withheld. ,

5.7 " Rules, Regulations axd Laws. To MPA’s sctual knowledge, MPA
represents and warrants that the Premnises are in compliance with applicable federal,
state, municipal and MPA laws, regulations, and ordinances. CNH acknowledges

. that MIPA, in making the foregoing representation and warranty, has not conducted
. any environmental site assessments, or records searches external to MPA’s

Property Management and Engineering Departmeants, nor has it interviewed any
former employees. or current MPA gmployees outside of MIPA's Property

12°
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Management and Engineering Departments. Whenever a representation is qualified
herein by the phrase “to MIPA’s actual knowledge,” the accuracy of such
representation shall be based solely on the actual (as opposed to constructive or
imputed) knowledge of MIPA’s Property Management and Engineering
Departments, -

CNH, agrees to comply withi all applicable rules and regulations or
ordinances of MPA pertaining to the Premises or any buildings or other structures
located thereon for the general safety and convenience of MPA, MPA’s tenants,
invitees, licensees and the general public. CNH agrees to comply with all
applicable federal, state and municipal laws, ordinances and regulations, provided,
however, that CNH shall not be liable for conditions or violations existing at the
Premises on the Effective Date (“Pre-cxisting Conditions™), provided further that
CNH shall be liable for any exacerbation of Pre-existing Conditions caused by the
acts of CNH, its officers, agents, cantractors, employees or invitees. CNH, agrees -
to indemnify, defend and hold harmless MPA, its agents and employees from any
liability or pcnalty which may be imiposed upon MPA by reason of any violation by
CNH or its agents.

6.1 Liability. MPA shall not be liable to CNH for any loss, injury or
damage to CNH or CNH’s property: from any cause unless such cause is due'to
.MPA negligence.

6.2 nvironmental onsibilities.

a) CNH's Responsibilities. To MPA's actual knowledge, MPA represents and
- warrants that the Premises are in comipliance with all applicable environmental

standards set by federal, state or local laws, rules or regulations and that the

Premises areﬁeeﬁomundagronndstoragetanks or contamination. CNH

acknowledges.that MIPA, in making the foregoing representation and wartranty, has

not conducted any environmental sit¢ assessments, or records searches external to

MPA s Property Management and Bhgineering Departments, nor has it interviewed
any former employees, or current MPA employees outside of MPA's Property -

13
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Management and Engineering Departménts

CNH shall ascertain and abide by all applmble environmental standards set
by federal, state or local laws, ruleg or regulations refated to CNH's performance of
its obligations pursuant to this AGREEMENT & LEASE and/or CNH’s use and
occupancy of the Pramises (hereinhfier referred to as “Environmental Standards”).
CNH shall monitor its compliance with Environmental Standards and immediately
halt and correct any incident of non-compliance, provided, however, that CNH
shall not be liable for Pre-existing Conditions, provided further that CNH shall be
liable for any exacerbation of Pre-qxnstmg Conditions caused by the acts of CNH,
its officms, agents contractors employees or invitees.

. b) Hgg-_(_:gmglj&_ In the cvent of any incident of non-comphance
. with Bavironmental Standards (othier than Pre-erglsung Conditions) CNH shall:

1) Give MPA imnpediate notice of the incident, providing as much
" detail as possible;

2) " Assoonas posmble submit & written report to. MPA, identifying
the source or cause of the non-comphance and the method or action requn'ed to
correct the problem; and, .

3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.

-¢) - Liability for Non-Compliance. CNH, shall be liablc and shall
indemnify, defend and hold harmlegs MIPA, its agents and employees for all

environmental Josses, including but.not limited to, costs, expenses, losses, damages, '

actions, claimis, penalties, fines and remedial or cleanup obligations arising from its
failure to comply with Environmental Standards, provided that CNH shall not be
liable for Pre-existing Conditions, grovided further that CNH shall be liable for any
exacerbation of Pre-existing Conditions caused by the acts of CNH, its officers,
agents, contractors, employees or invitees. -

63 Insurance & Indemnity.

a) CNH agrees to mdemnify. protect, }lefend and save harmless MIPA, its
agents and employces, from and against all suits, actions, cleims, demands,

4.
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damages, losses, expenses and costs of every kind and description to which MPA,
its agents or employees may be subjected by reason of injury to or death of persons
or by reason of injury or damage to, or destruction of property of ary person, firm
or corporation by reason of negligence of CNH or its officers, agents or
employees, contractors, sub-contractors, invitees or licensees, unless caused by the
negligence of MIPA, regardless of, whether such suits, actions, demands, damages,
losses, costs and expenses be against or sustained by MPA, its agents and
employees or be against or sustained by others to whom MPA , its agents or

’ employcw, may become liable.

¢ semmasberas

" b) - CNEE shall at alltimes during the Tetmm of this AGREEMENT &
. LEASE, maintain such worker's compensation or employer’s liability insurance as
may be required by law.

¢) CNH shall also maintain at jts expense, liability insurance with minimum
limits of $ 5,000,000 per occurrence and $ 5,000,000 per aggregate for bodily
injury and property damage for the protection of MPA and CNH against any -
claims, suits, demands, or judgments by reason of personal injury including death
andforanyclahnsofdamagetoptopmyocwmngonorabouttherswmany
mannetansmgoutoforasamultoftheoccupancythmofbyCNH MPA shall
be named as additional insured undér said insurance and certificates of insurance
shall be forwarded to MPA pmvxding proof of coverage. )

.-d) ~ CNH shall also maintain throughout the Term of this AGREEMENT
& LEASE, at its sole cost and expense, property insurance b insure against
damage to or loss of the i xmprovmnmts on the Premises, including all fixtures and
equipment, said property insurance fo be in the amount sufficient to provide -
coverage for the full replacement and restoration of the improvements.

e) Nothing contamed herein shall require MPA (o insure against any
loss occasioned by fire or other casualty to persons or tangible personal property or
fixtures of CNH, its ageats or employees, assignees, sublessees, bailors or invitees
or of any oth@tperson, firm or corporation upon any part of the Pretnises.

o ne tpesssagme ey |

. CNHshnllnotusethePremisesmsuch amanner (unless pexmitted under
ﬂﬂsAGREEMEN‘l‘ &LEASE)wltichwouldcauseanmmaseinﬂlemmng
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rates of insurunce applicable to the buildings or structures of which the Premises are
a part. If it nevertheless does so, then, at the option of MPA, the full amount of any
resulting increase in premiums paid by MPA with respect to the buildings or
structares of which the Premises are 2 part, and to the extent allocable to the Term
of this AGREEMENT & LEASV. may he added to the amount of rental specified

in Section 3 supra end shall be paid by CNH to MPA as addltional rental upon the
monthly rental day next thereafter occurring. .

64 Liens. Atall times prior to termination of this AGREEMENT &
- LEASE, CNH shall defend, indemmify and hold harmless MPA against all liens
and c¢harges of any kind or nature that may at any time be established against the -

Premises or any improvements thereon or any part thereof as a consequence of any

actof CNH or its contractors, agents or employees.

efense A CNH shall promptly pay any and all costs or-
expenses (m luding actual attorney’s fees and consultant fees) which may be

incurred by MPA as well as any judgments or decrees in favor of MPA: -

a) in enfoicing the obligatiops of CNH un&er the covenants, terms or
provisions of this AGREEMENT & LEASE;

b) in obtaining possession of the Premlses as the result of any default by
" CNH or otherwise;

c) in defending any suit or pioceeding brought against MPA for the .
violation by CNH of my law, ordingnce, rule or regulation;

d) in defendmg any action or suit for damages because of any fmlure,
neglect or default on the part of

6.6 " mw_gmm In the event of any injury to persons or
damage to property on the. Premises, CNH shall immediately notify MPA in

WMngandshallprompﬂymeteafterﬁlmishtoMPAcopiesofallrepons giveuto
CNH’s insurance carrier or carriers. .
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- 71  Partial Destruction. If, during the Ferm, the Premises are partially
destroyed from any force majeure cause, MIPA. shall promptly restore the Premises
to substantially the same condition. as they were in immediately before destruction.
Such destruction shall not terminate this AGREEMENT & LEASE. If the
existing laws do not permit the restoration, either party. can terminate this
AGREEMENT & LEASE immediately by giving notice to the other party. MPA
and CNH agree that CNH’s rental shall be abated for that portion of the Premises
being restored with such abatemcnt to continue until such d«troyed portion of the
Premises is refurbished and avaﬂaljle for use,

Ifitis unreasonable to expect CNH to continue operation in the partially

destroyed Premises, the MPA agreés to offer, for the period of the restoration, a
- comparabie premiscs in Dundalk Marine Terminal or in another terminal, subject to
_ CNH's reasonable approval, within fifteen (15) business days of a written request

by CNH for relocation. MPA and €'NH shall execute and deliver én amendment to
the AGREEMENT & LEASE which shall substitute (or add) a description of the
new prexnises for (or to) the descripition of the Premises; otherwise all of the terms
and coriditions of this AGREEMENT & LEASE shall be applicable to CNH’s
occupancy of the new Premises. MIPA shall not pay for any of CNH’s moving
expenses incurred as a result of the relocation of the Premises.

. .If the premises offered to CNH shall not be to.CNH’ s reasonable
satisfaction, CNH shall have the option to terminate this AGREEMENT &
LEASE by giving MPA tea (10) business days notice of its intention-to terminate.

.If any notice of termination is given: pursuant to this Séction 7.1;, this ) -
AGREEMENT AND LEASE and-the rights and obligations of the parties
hereunder shall cease as of the expiration of the notice period and the facility use
fee shal] be adjusbd as of the date of such termination.

17
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Notwithstanding the foregoing, all representations, warranties, covenants,
conditions and agreements contained herein which either are expressed as sutviving
the expiration or termination of this AGREEMENT & LEASE or, by their nature,
are to be performed or observed, i m whole or in part, after the termination or

expiration of this AGREEMENT & LEASE, including (without limitation) the -

- obligations of CNNH pursuant to Sections 6.3 and 9.1. hereof, shall survive the
termination of this AGREEMENT & LEASE :

72 Total Destruction. -If, during the Term, the Premises are totally
dcsttoyed from any cause, MPA shall have the option either:

a) - to provide CNH, within fifteen (15) business days of notice from
CNH requesung same, a reasonable approximnuon of the time necessary to conduct
necessary repairs or restoration and. -Tepair or restore the damage within the
designated time period (which in no event shall be longer than two hundred forty

(240) days, in which everit such destruction shall not texminate this AGREEMENT

& LEASE; MPA and CNH agree that CNH’s rental shall be abated for that
portion of the Premises being restored with such abatement to continue until such
destroyed portion of the Premises is refurbished and ayailable for use. The MPA
agrees to offer a comparable premises in Dundalk Marine Terminal or in another
terminal, subject to CNH's reasonable approval , within fifteen (15) business days
of thé destruction. MPA and CNH ghall execute and deliver an amendment to the
AGREEMENT & LEASE which shall substitute (or add) a description of the new
premises for (or to) the description of the Premises; otherwise all of the terms and
conditions of this AGREEMENT & LEASE shall be applicable to CNH's
occupancy of the new Premises. MFPA shall not pay for any of CNH's movmg
-expenses incurred as a result of the relocation of the Premises.

If the premises offered to CNH shall not be to CNH’s reasonable
satisfaction, CNH shall have the option to terminate this AGREEMENT & -
LEASE by giving MPA ten (10) buginess days notice of its intention to terminate;
Lo - , : .
© . b) togive notice to CNH within fifceen (15) business days of such

destruction terminating this AGREEMENT & LEASE as of the date specified in
" the notice, which date shall not be less than thirty (30) days nor more than sixty
18
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(60) days after the giving of the notice. If the existing laws do not permit the
restoration, either party can terminate this AGREEMENT & LEASE immediately
by giving notice to tie other party.

) “Total destruction” shall be any destruction which precludes CNH ° |
from pecforming any essential portion of its operations at the Premises. . v
d

If any notice of termination is given pursuant to this Section 7.2., this
AGREEMENT AND-LEASE and the rights and obligations of the parties
hereunder shall cease as of the expiration of the notice period and the facility use
fee shall be adjusted as of the date of such terminaﬁon.

. Notwithstanding the foregoing, all representations, wmntxes.
covenants. conditions and agreements contained herein which either are expressed
as surviving the expiration or termination of this AGREEMENT & LEASE or, by
their nature, aretobeperformdorobmved.inwholeormpart. after the )
termination or expiration of this AGREEMENT & LEASE, including (without
limitation) the obligations of CNH pursuant to Sections 6.3 and 9.1. hereof, shall -
survive the termination of this AGREEMENT & LEASE -~

80 - DEFAULTAND REMEDIES:

.. 81 D_@g_m_t. The occurrence of any of the following shall constitute a
defanlt by CNH: . .

a) Default in Rent. Failure to pay when due any rental, additional rental or
. other charge, if the failure continues for ten (10) business days after written notice
has been given to CNH;

b) M_ng;w Failure to pm'fonnany other provision of .
tbisAGREEI\IENT&LEASEifsuchfaﬂuretopufomisnotcuredwxﬂﬂndmty
(30) days after written noticée thereof has been given to CNH. If the defaunlt cannot E
bewonablycutedmtlﬁnthiny(?'O)days.CNHshallnotbeindefaultxfCNH .
commences to cure the default within the thirty (30) day notice period and proceeds -
with reasonable diligence in good faith ¢to cure the default as soon as reasonably . i

19
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practicable;
c) Insolvency. To the extent permitted by the U.S. Bankruptey Code, any

of the following: the insolvency of CNH:; an agsignment by CNH for the benefitof -
creditors; the filing by CNH of a voluntary petition in bankruptcy; an adjudication

that CNH is bankrupt or the appointment of a receiver for the properties of CNH;; the
filing of an involuntary petition of bankruptcy and failure of CNH to secure a

dismissal of the petition within sixty-(60) days after the filing; the attachment of or

the levying of execution on CINH’s lease hold interest hereunder and failure of CNH

to secure a.discharge of the attachment or release of the levy of execution with sixty
(60) days; and - . '

d)  Abandonment. Abandonment and vacation of the Premises without
consent of MPA (failure to occupy and opérate the Premises for sixty (60)
consecutive days shall be deemed an abandonmerit and vacation).

82 Notices of Default. ‘Notices shall specify the alleged defanlt and the
applicable provisions of this AGRREMENT & LEASE and shall demand that
CNH performs the relevant provision of this AGREEMENT & LEASE or pay the
rental or charges which are in arrears, as the case may be, within the applicable

83" MPA Remedies in Case of CNH's Default.

8.3.1 Remedies, Subject to applicable law, MPA shall have the right,
in addition to such remedies and rights as are provided by applicable law and
equity, if CNH is in default and such default is pot cured, to terminate this
AGREEMENT & LEASE and terminate CNH’S right to possession by giving
seven (7) days’ written notice of termination to CNH. CNH shall vacate the
Premises within the notice period, remqving any property of CNH, including any
fixtures that CNH is required:to remove at the end of the Term, performing any
cleanup, alterations or other work retuited to leave the Premises in the condition -
required at the end of the Term of this AGREEMENT & LEASE, and delivering -

.o

all keys to the MPA.
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8.3.2 Dampages. MPA shall have the right to receive from CNH as
of the date of termination the following sums, provided that MPA shall provide
CNH with redsonably satisfactory evidence of the amounts claimed pursuant to
Section 8.3.2. () and (c):

a) - The amount of the unpaid rental accrued and due at the time of
the termination of this AGREEMENT & LEASE

b)  Subject to Section § 5 infra, the arhount at the time of the award
of a subsequent lease to a third party, by which the unpaid rental for the xest of the
Term of this AGREEMENT & LEASE exceeds the rental obtained from a
subsequent lease to a third party provided that the amount of the loss of rental does
not exceed such amount that CNH proves could have been reasonably avoided by
MPA muganon. .

c) - Any ather reasonabile amount, and court costs, necessary to
compensate MPA for all detriment proximately caused by CNH’S defanlt,
including the reasondble costs of any cleanup, refurbishing, removal of CNH’S
property and fixtures, or any other reasonable expense occasioned by CNH'S
failure to quit the Premises upon termination and to leave thmn in condition
specified herein; and

A Y

d) The shortfall charge for each and every Lease Year remaining in
. the Term, including the Lease Year of termination, and without prejudice to -
recovery by MPA of any shortfall charge due at the time of taminauon of the
AGREEMENT & LEASE. )

¢) Notwithstanding the foregoing, CNH reserves all claims or:
* defenses it may have against the MPA. For the avoidance of doubt, however,
' CNH’s obligations to pay the facility use fee and the shortfall charge are
' independcnt of MPA”s obligations under this AGREEMENT & LEASE and )
CNH shall have no rights of set-off or deductions with tespect to.said facility use -
fee and shortfall chargé.

’
.
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84 M&nﬁw MPA may:

a) useall or any part of CNH’s personal property and trade fixtures
remeiaing o the Premises beyond thirty (30) days after termination of this’

AGREEMENT & LEASE without compensation to CNH and without liability for
such use or damage; or

_b) store all or any of CNH’s personal propeny and trade ﬁxtures for the
account of and at the expense of CNHL

" 8.5 MPA Obligation to Relet. Following termination, MPA shall xnake

all reasonable efforts to relet the Premises; provided that MIPA shall have no

- obligation to relet for any use or purposes inconsistent with MPA’s interests or to
relet to d person or entity that MIPA may, in the reasonable exercise of its
judgment, consider objecﬁonable In reletting the Premises, MPA may relet all or
part of the Premises, alone or in conjunction with other properties, for a term
longer or shorter than the Term of thiss AGREEMENT & LEASE, upon any
reasonable terms and conditions. If MPA relets the Premisés, rental that MPA
receives from reletting shall be applied to the payment of:

. -
PiSe
CNH; N

First, any indebtedness from CNH to MPA otﬁei than rental due from

Second, all reasonable costs, including for maintenance, incurred by
MPA in reletung i

. Third, rentalduc and unpaid under this AGREEMENT & LEASE.
Afberdeducﬁng the payments referred to in this subsection, any sum remaining
from the rental MPA receives from reletting shall be held by MPA and applied in
payment of future rental as rental becomes due under this AGREEMENT &
LEASE. In no event shall CNH be entitled to any excess rent received by MPA.
If, on the date rental is duc under this AGREEMENT & LEASE, the rental ’
received from the reletting is less than the rental due on that date, CNH shall pay to
MPA, in addition to the remaining rental due, all costs, including for maintenance,
mAinmmudmmletungﬂaatremmnafterapplymg ﬂxcrentalrecexvedfmmﬂle
reletting as providedm th:s subsecﬁon. .

2
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90 TERMINATION;

9.1 Surrender. Upon expiration or earlier termination of this
AGREEMENT. & LEASE, CNH shall surrender the Premises in the same
condition as received except for ordinary wear and tear and destruction to the
Premisés and except for alterations. which CNH has a right to remove or is
obligated to remove. CINH shall pay for or perform all restoration made necessary
by its use of the Premises (except for normal wear and tear) and/or the removal of

_any alteratxons or removal of CNH's petsonal property.

9.2. gug Termination. CNH may clect to terminate this
AGREEMENT & LEASE upon ninety (90) days written notice to MPA if CNH
is prohibited from use of the Premises or from conducting its business in Maryland
or the United States as a result of the lawfulactofany govemmental authority in
the United Statcs of America.

MPA Terniination. MPA may terminate this AGREEMENT &
LEASE upon ninety (90) days written notice to CNH if MPA is prohibited from
performing its obligations herein as a result of the lawful act of any governmental

. authoiity in the United States of America.

mw

It is understood and’ agreed that MPA is an mstmmonmhty of the Department
of Transportation of the State of Maryland and can ‘only.exercise those powers

. expressly granted to it by the pertinent acts of the General Assembly of Maryland,

or those powers which are necessarily implied from the powers which are expressly
granted. MPA is also subject, in some of its operations, to regulation by the United
States of America and agencies or commissions thereof. In the event MPA is
temporarily or permanently prevented, restricted or delayed by statute, regulation or
administrative or court decision in the-performance of any or all of the duties and
obligations imposed upon it or assumed by it under the teams ‘and provisions of this.
AGREEMENT & LEASE, MPA and its ofﬁcers agents and employees shall not

oad SOVORLCNT &
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be liable directly or indirectly for any costs, losses, damages, injurics or liabilities
caused to or suffered or incurred by CNH or any other legal entity in connection
with, or as the result or, or growing out of any such prevention, restriction or delay.
MPA represents and warrants that it is presently empowered under Maryland law
to enter into this AGREEMENT & LEASE and to perform any and all of the
duties and obligations imposed upan it or assumed by it under the terms and
provisions of this AGREEMENT & LEASE.

et g s oo

1.0 EORCEMAJEURE:

a) MPA and CNH shall not be liable for damages for any failure, delay
or interruption in performing their individual obligations hereunder due to causes or
conditions beyond their control, including without limitation thereto, acts of God,
act or state of war, order by dny agency or commission of the United States of
America, public emergency, strikes, boycotts, picketing, and work stoppages. .

b) - CNH,or the MPA (dcpend.mg npon whoever claims Force MaJ eute)
shall bear the burden of proof of the Force Majeure defense.

120 W
121  Assignment & Sublefting.

a) Bxcept as provided hcreinnnder, CNH shall not asszgn this i
AGREEMENT & LEASE nor sublet the Premises in whole or in part, without the
_ prior written consent of MPPA and approval of the Maryland Board of Public
Works, provided MPA’s consent shall not be unreasonably withheld.  Consent by
MPA to any assignment or subletting shall not operate to release CNH from any of
its obligations under the terms of this AGREEMENT & LEASE .

B b) Notwilhsmndtng anything to the contrary in Secnon 12.1.(2), pmvided
. CNH is not in default under any of the terms and conditions of this

AGREEMENT&LEASEandhasfu]lymdfmhfullypufmmdall of the terms

and conditions’ of this AGREEMENT & LEASE, CNE shall have the right, with

24
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.

written notice to MPA within thirty (30) days notice of such assignment, to assign i
this AGREEMENT & LEASE to a subsidiary or affiliate corporation (as defined
in Section 12.1.(c ), infra) of CNH, provided: (1) such assignee corporation shall
assume in writing in.form acceptable to MPA all of CNH's obligations under this
AGREEMENT & LEASE and CNH shall provide MPA with a copy of such °
assignment; (2) -CNH continues to_remain liable on this AGREEMENT &
LEASE for the performance of all ferms and conditions under this AGREEMENT
& LEASE; and (3) such assignee continues to operate the business conducted in
the Premises in the same manner as CNH and pursuant to all of the provisions,-
including but not limited to Section 2.1. supra, of this AGREEMENT & LEASE.

[ L e DN I

¢)  “Affiliate. corporauon" shall mean a eorporauon that is rclated to CNH
by shareholdmg . )

12.2 Notices. Any notice permitted or réquired to be served upon any
party shall be in writing and served personally or sent by certified mail, return
receipt requested, at the addresses set forth below. Notices will be effective upon
receipt or first attempted delivery. Either party may change its address by notifying
the other party of the change; thereafter, notice shall be given at such substituted

TO CNH:
* Senior Director of Real Estate and Risk Management
.. CaseNewHolland .
' 700 State Street
- Racine, WI 53404

CC To: :
Schneider Logistics, Inc
‘Port Services
2700 Broeriing Highway
- Baltimore, MD 21222 -

o enesage -u-"w‘-:n.nu‘c':-o- a
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TO MPA:
- Executive Director
Maryland Port Administration :
The World Trade Ceater, 20th Floor .- :
Baltimore, Maryland 21202 : i

12.3 YWaivers. No waiver.by either party at any time of any of the terms,
conditions, covenants or agreements of this AGREEMENT & LEASE shall be
deemed or taken as a waiver at any time thereafter of the same or any other term,
condition, covenant or agreement herein contained, nor of the strict and prompt
performance thereof by the other party. .

124  Applicable Law. Itis expmsly undmtood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be construed
according to the laws of the State of Maryland and any applicable federal law. Any
suits arising under this AGREEMENT & LEASE shall be bronght and prosecuted
in the Rederal or State courts in the State of Maryland or befom:e the Federal

Maritime Commission where apphcable ‘

125 Binding Effect. This AGREEMENT & LEASE shall bind the

i:artws, their successors and assigns.

12.6 Authority. Bach individual executing this AGREEMENT &
LEASE on behalf of a party represénts and warrants that he or she is duly
authorized to execute and deliver this AGREEMENT & LEASE on behalf of such

party.

12.7 m.m_m The invalidity of any provmon of this
AGREEMENT & LEASE as determined by a court of competent jurisdiction shall
in no way. affect the validity of any other provision of this AGREEMENT &

" 12.8 - Headings. - The headings contained herein are for convenience and
reference only and are not intended to.define or limit the scope of any provisiosi of
this AGREEMENT &LEASE
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129 Quiet Enjoyment. MPA covenants and agrees that so long as
. CNH is not in default hereunder, it shall quietly enjoy the Premises.

. 1210 Suryiyal. All represeatations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration
or termination of this AGREEMENT & LEASE or, by their nature, are to be
performed or observed, in whole or in part, after the termination or expiration of
this AGREEMENT & LEASE, including (without limitation) the obligations of
CNH pursuant to Sections 6.3. and 9.1. hereof, shall $urvive the texmination of this
AGREEMENT & LEASE, including, but not limited, to termination pursuant to
-Sections 1.5.,2.2, 7.0, 8.3.,9.2. and 9.3.

12.11 AGREEMENT & LEASE for Sole geneﬂg of Parties. The pames

intend that the mutual covenants contained in this AGREEMENT & LEASE shall

" be for the sole benefit of the parties and that no other person, corporation or other
entity is intended to be a beneficiary of this AGREEMENT & LEASE.

12.12 Amendments. This AGREEMENT & LEASE may be amended
from time to time provided the parties mutually agree to ‘such amendment and the
amendment is stated in writing in a document making specific reference to this
AGREEMENT & LEASE and signed by both parties, subject to the approval of
the Maryland Board of Public Works,

12.13  Duties, Liabilities, Qbligations Cumulative, Any and all of the
duties, liabilities or obligations imposed upon; or assumed by, either party hereto or
under the terms and provisions of this AGREEMENT & LEASE shall be taken

. . andconstmedtobecumulauve

1214 Mﬁm@& Anremedwsprovxdcdmthis
. AGREEMENT & LEASE shall be taken and construed to be cumulative; that is,
in addition to any and all other remedics pmwdedtothe parties at Iaw orin ‘equity.

1215 - ngg_r_ag_o_m This AGREEMENT & LEASE constitutes the entire
agreement between MPA ahd CNH with regpect to the Premises and supersedes all

prior agreements, oral or written, between the parties. There are no terms,
obligations or conditions other than those contained herein: No statement or

27
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IN'WITNESS WHEREOF, the parties hereto have caused this

AGREEMENT & LEASE to be duly executed as of the day and year first above
written. X

CaseNewHo

e

Robert A. Fenley
Senior Director Estate and
Risk Management .

MARYLAND PORT ADMINISTRATION '

-

. APPROVED’AS TO FORM AND LEGAL SUFFICIENCY:

%MQN\JQ"

Assistant Attot eneral
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STATE OF MARYLAND

SS:
Buits_Levnt, ot OFMARYLAND

pR——
.

" ge-d

I HEREBY CERTIFY that on this /{24, day of i1 44 4 :
) me, the subscriber, a Notary Public of the State of Maryland, in and
forthe ___ AdsinTip of Baltimore; personally appeared Jemes J, White,

Ex.eguﬁve Director, known to me (or satisfactorily proven) to be the person whose
name is subscribed to the foregoing instrament, who acknowledged the foregoing
instrument to be the act and deed of the Maryland Port Administration,

WITNESS my band and Notarial Seal the day and ye;ar last above written.

A

NOTARY PUBLIC
Carol A. Vessallo .
Fublic State Of Mardand

) wmmmt.m

MY COMMISSION EXPIRES:

(SEAL)
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Mercedes-Benz

- . Mercedes-Benz USA, LILC
A DaimlerChrysler Company

VIA FEDERAL EXPRESS

October 22, 2002

Mr. Michael W. Miller
Maryland Port Administration
401 E. Pratt St., 20™ Floor
Baltimore, MD 21202-3041

Dear Mr. Miller:

Re: Lease Agreement between The Maryland Port Administration
and Mercedes-Benz USA, LLC

In the absence of Mr. Robert Barnard who is traveling, I am writing in response to Mr. J. Robert
Huber’s letter to him dated October 9™. As per instructions, the two originals of the Lease
Agreement have been signed by David Schembri, Vice President of Marketing on behalf of
Mercedes-Benz USA, LLC, and are enclosed herewith.

Please send one copy to Mr. Barnard when the Agreement has been executed by The Maryland
Port Administration.

Sincerely,

. " e
7. . /.
v 2 . [, *
{ L ‘; . ’(” - .,!\/L'-L.‘b g o ‘./‘/;.'/
1 ry )

Alice J. Do‘b{ovolsky, Admin. Assistant. i
on behalf of Robert W. Barnard, Jr.
Manager, National Import & Domestic Logistics

/ajd
Enclosures

cc: Mr. J. Robert Huber, RPA - Real Estate Administrator?/
Maryland Port Administration
The World Trade Center
Baltimore, MD 21202-304 1

One Mercedes Drive, P.O. Box 350, Montvale, Nj 07645-0350, Phone (201) 573-0600, Fax (201) 573-0117
www.MBUSA.com

i X . R Aj,. -
@ Merscedes-Benz - registered trademarks of Qﬁg}laﬂwsler AG, Stuttgart, Federal Repubiic of Germany 6 - 57%',3:%3
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MARYLAND PORT ADMINISTRATION
AND

MERCEDES-BENZ USA, LLC.
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AGREEMENT & LEASE
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
MERCEDES-BENZ USA, LLC.

THIS AGREEMENT & LEASE is made and entered into this #4424 day of
/\/ , 2002, by and between the MARYLAND PORT
ADMINISTRATION an instrumentality of the Maryland Department of Transportation
("MDOT") (hereinafter referred to as “MPA”), and MERCEDES-BENZ USA, LLC.
(hereinafter referred to as “MERCEDES”).

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein set forth to be kept and performed by the parties, MPA and MERCEDES hereby
agree as follows:

10 BASIC PROVISIONS:

1.1 TERM. The term of the AGREEMENT & LEASE shall be for ten (10)
years beginning on December 1, 2002 (“Term”) subject to
(1) approval of the AGREEMENT & LEASE by:
a) The Maryland Port Commission, and
b) The Maryland Board of Public Works; and
(2) execution of this AGREEMENT & LEASE by the parties hereto.

The first “Lease Year” shall commence on the Effective Date and shall
end at the close of one (1) calendar year following the Effective Date; thereafter each
Lease Year shall consist of successive periods of one (1) calendar year.

1.1.1 Renewal Option. Provided MERCEDES has complied with all of
the terms of this AGREEMENT & LEASE, is not in default hereunder and subject to the
Board's approval, MERCEDES shall have the option to renew this AGREEMENT &
LEASE for two (2) additional terms of ten (10) consecutive Lease Years (“Renewal
Period”) at terms and conditions to be mutually agreed upon.

: In order to exercise the options, MERCEDES shall provide MPA with at
least one hundred eighty (180) days’ written notice, prior to expiration of the Term, of its
intent to renew. Failure by MERCEDES to so notify MPA timely shalf be considered a
forfeiture by MERCEDES of this option to renew. MPA and MERCEDES shall in good
faith negotiate reasonable terms and conditions of the renewal agreement, provided
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that if the parties fail to come to an agreement, then this Section 1.1.1 shall not be
enforceable by either party.

1.1.2 Use of Terminal as Port of Call. Should MERCEDES fail to use
the Dundalk Marine Terminal, Baltimore City, Maryland (“Terminal”) as a port of call,
MPA reserves the right to terminate this AGREEMENT & LEASE with written notice to
MERCEDES, effective the day of termination of MERCEDES' use of the Terminal.

If any notice of termination is given pursuant to this Section 1.1.2 or Section
1.2.1 infra, this AGREEMENT AND LEASE and the rights and obligations of the parties
hereunder shall cease as of the expiration of the notice period and the facility use fee
shall be adjusted as of the date of such termination.

Notwithstanding the foregoing, all representations, warranties, covenants,
conditions and agreements contained herein which either are expressed as surviving
the expiration or termination of this AGREEMENT & LEASE or, by their nature, are to
be performed or observed, in whole or in part, after the termination or expiration of this
AGREEMENT & LEASE, including (without limitation) the obligations of MERCEDES
pursuant to Sections 3.4, 6.3 and 9.1 hereof, shall survive the termination of this

AGREEMENT & LEASE.

1.2 PREMISES. MPA leases to MERCEDES and MERCEDES rents from
MPA, parcels of land in Areas 91 and 94, consisting of 16.5 acres in total located at the
Terminal in Baltimore City, Maryland, as more fully identified and described as
“Premises” on Exhibit “A” attached hereto.

1.2.1 Relocation. At any time during the Term, MPA shall have
the right and option, at MPA’s sole discretion, to relocate the Premises or any portion
thereof. The relocation of the Premises shall be at MPA's sole cost and expense. MPA
shall give MERCEDES sixty (60) days written notice of its intention to relocate the
Premises (“Notice”). Within thirty (30) days of the expiration of the aforesaid Notice
period, MPA and MERCEDES shall execute and deliver an amendment to the
AGREEMENT & LEASE which shall substitute (or add) a description of the premises
for (or to) the description of the Premises; otherwise all of the terms and conditions of
this Lease shall be applicable to MERCEDES’ occupancy of the new Premises.

if MPA and MERCEDES cannot agree on a new location within the Notice
period, MPA shall have the right and option, at MPA'’s sole dlscretlon to terminate the
AGREEMENT & LEASE on the one hundred twentieth (1 20" day after the giving of
the Notice.
1.2.2 Additional Acreage. MERCEDES and MPA understand
and agree that MERCEDES may lease additional acreage from MPA at the Terminal
(“Additional Acreage”) provided MPA has acreage available. MPA, however, is in no
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way obligated to provide MERCEDES Additional Acreage. MPA and MERCEDES
further understand and agree that if MPA so chooses to lease Additional Acreage to
MERCEDES it shall be under the following conditions:

a) The leasing of the Additional Acreage shall be subject to all the terms and
conditions of this AGREEMENT & LEASE and subject to approval by the Maryland Port
Commission and the Maryland Board of Public Works.

b) MERCEDES shall provide a minimum guarantee of 1,700 vehicles per acre
or fraction thereof, per Lease Year, for the Additional Acreage.

c) The facility use fee for any Additional Acreage taken by MERCEDES shall
be the prevailing cost per acre paid by MERCEDES on the Premises on the effective date
of the grant of the Additional Acreage. The Additional Acreage is subject to adjustments
for cumulative changes in the CPI-U in accordance with the provisions of Section 3.2 of this

AGREEMENT & LEASE.

1.3 MPA Terminal Services Schedule. Where applicable the prevailing
MPA Terminal Services Schedule filed with the Federal Maritime Commission, posted
on the Internet (www.mpa.md .state.us), or otherwise published in any other required
form, or any successor or replacement tariff, schedule or other similar document,
published or promulgated by MPA pursuant to Federal, State or other applicable laws
(“Schedule”), is hereby incorporated by reference into this AGREEMENT & LEASE as if
set forth at length and such shall govern and control this AGREEMENT & LEASE
except where same conflicts with this AGREEMENT & LEASE. In such event this

AGREEMENT & LEASE shall prevail.

1.4 Ingress and Egress. MPA and MERCEDES understand and agree that
it is MPA’s intention to utilize properties contiguous to the Premises. MERCEDES shall
have the right of ingress and egress over the roadway or roadways leading from and to
the Premises. Such right of ingress and egress shall be in common with MPA and

others authorized by MPA.

2,0 USE OF PREMISES/APPURTENANT RIGHTS/RESERVED RIGHTS:

2.1 Use of Premises.

a) Import/Export Vehicles. MERCEDES shall use the Premises for
receiving, processing and distribution of motor and industrial vehicles, parts and
accessories. MERCEDES shall use the Premises solely for vehicles having a prior or
subsequent international waterborne movement over an MPA pier, berth or wharf

(“import/Export Vehicles”).
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b) Vehicle Guarantee. MPA requires and MERCEDES guarantees
MPA that it will receive, process and distribute a minimum (‘Minimum Guarantee”) of;
(i) 1,700 vehicles per acre of the Premises per Lease Year.
(i) 280,500 vehicles during the ten (10) Lease Years of the
Term.

. MERCEDES shall be required to pay the shortfall charge, if any, in accordance
with Section 3.3.

2.2 Labor Peace and Harmony. MERCEDES shall conduct its
operations at the Premises in a manner consistent with Mercedes' current labor
relations practice in the Port of Baltimore promoting peace and harmony in the
commercial community in which it operates with due respect to the rights and
privileges of others who work in and about that community. MERCEDES shall not
engage in any activity, which works to destroy any labor harmony in the Port of
Baltimore. MPA will use its best efforts to promote other tenants of MPA to conduct
their operations in a manner promoting peace and harmony in the commercial sector.

2.3 MPA's Reserved Rights with Respect to the Premises. MPA reserves

the right to locate, construct, install and maintain sewers and any other utilities upon
and across the Premises provided the locations and construction do not unreasonably

interfere with MERCEDES' use of the Premises.
3.0 RENTAND RENTAL PAYMENTS:

3.1 Rental Payment Schedule. Beginning on the Effective Date,
MERCEDES shall pay to MPA as rental a facility use fee of $27,410.63 per calendar
month for the Premises.

3.2 The facility use fee for each calendar month shall be paid to the MPA
without abatement (except as otherwise specifically provided in this AGREEMENT &
LEASE), deduction or set off in advance on or before the first day of each and every
month that this AGREEMENT & LEASE continues in effect (‘monthly rental days”) and
shall be payable at such place as MPA may hereinafter designate. MERCEDES and
MPA further understand and agree that in Lease Years two (2) through ten (10), MPA
will adjust the facility use fee annually for the cumulative change in the Consumer Price
index, All Urban Consumers for the Baltimore area, as published by the U.S.
Department of Labor (CPI-U). This yearly adjustment will be applied at the beginning of

each Lease Year.

. 3.3 MERCEDES and MPA recognize that MERCEDES or the MPA may
desire to improve the Premises during the Term of this AGREEMENT & LEASE. Both
MERCEDES and MPA further recognize the need to amortize the cost of those
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improvements and further agree that at the time of those improvements, both
MERCEDES and MPA shall amend this AGREEMENT & LEASE accordingly.

3.4 Shortfall. In the event MERCEDES does not meet its Minimum
Guarantee as set forth in Section 2.1,b, MERCEDES shall become liable for such
shortfall and shall pay to MPA as liquidated damages and not as a penalty, a “shortfall
charge” equal to $11.73 per vehicle times the number of vehicles necessary to bring
MERCEDES volumes up to the Minimum Guarantee. Said shortfall payments shall be
made as additional rental at the conclusion of the Lease Year in question after such has

been billed by MPA

40 MAINTENANCE:

4.1 Maintevnance Obligations. MERCEDES shall at all times at its own
expense, with or without notice from MPA, keep and maintain the Premises in good
order and repair, and in a neat, safe, clean and orderly condition.

4.2 Alterations & Improvements. MERCEDES shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade fixtures

which can be removed without injury to the Premises) without first obtaining written
approval from MPA, which approval shall not be unreasonably withheld. In the event
any alterations or improvements shall be made or fixtures (other than trade fixtures
which can be removed without injury to the Premises) installed by MERCEDES, such
alterations, improvements or fixtures shall, upon request of MPA, be removed promptly
by MERCEDES at MERCEDES’ expense, and the Premises restored to their original -
condition upon the expiration or sooner termination of this AGREEMENT & LEASE,
provided that MERCEDES shall not be obligated to remove any alterations,
improvements or fixtures pre-authorized in writing by MPA until the expiration or sooner
termination of this AGREEMENT & LEASE. If MERCEDES is not so instructed to
remove said alterations, improvements or fixtures, the same shall become the property
of MPA without MPA paying any compensation therefor. Moveable fumniture and trade
fixtures which are removable without injury to the Premises shall be and remain the
property of MERCEDES but must be promptly removed at the termination of this

AGREEMENT & LEASE.

43 Mercedes’ Obligations to MPA Property. MERCEDES shall be solely

responsible to MPA for loss or theft of or damage to any and all real and personal
property, equipment and fixtures belonging to MPA and any improvements thereon, or
for which MPA is responsible, in or on the Premises, unless such loss, theft or damage
is caused by MPA or its employees and except for moveable items that are placed on

the Premises without MERCEDES’ knowledge.

4.4 Inspection by MPA. MPA shall have the right, at reasonable
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times and upon réasonable ptior notice, to inspect the Premises in order to determine
what maintenance or repairs, if any, are necessary.

4.5 Pre and Post Inspections. MPA and MERCEDES shall conduct a pre-
inspection of the Premises and improvements thereon at the beginning of the Term.
MPA and MERCEDES will also conduct a post inspection of the Premises and
improvements thereon which will serve as the basis of MERCEDES’ restoration
responsibilities as set forth in Section 9.0 “Termination”.

5.0 MERCEDES' ADDITIONAL RESPONSIBILITIES:
5.1 Reports. MERCEDES shall submit to MPA a monthly statement of the

- number of vehicles handled by model and VIN number and origination/destination. The

report shall be due on the 15" day of each month for the month preceding.

MERCEDES agrees to allow MPA access to its vehicle volume records for audit

purposes provided MPA gives fifteen (15) business days written notice of its intention to

audit.

5.2 Utilities & Maintenance. Except as otherwise provided herein,
MERCEDES shall contract and pay for all utility and maintenance services provided to
the Premises, including, but not limited to water, gas, electricity, telephone, sewage,
janitorial, snow removal and other maintenance services.

5.3 Security of Premises. MERCEDES shall assume complete
responsibility for security of the Premises, and the facility improvements and property
located thereon and therein. MPA assumes no responsibility to MERCEDES for the
security of the Premises, but reserves the right to police the use of the Premises as to
fire or other hazard without assuming responsibility or obligation in connection
therewith.

5.4 Liens and Encumbrances. MERCEDES shall keep the Premises free
and clear of all liens and encumbrances arising from its use and occupancy of the
Premises.

65 Qualification to do Business in Maryland. At all times during the Term
MERCEDES is and shall continue to be legally qualified to do business in the State of
Maryland.

5.6 Signs. Signs or placards of an advertising or promotional nature may not
_be painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent of MPA:

6.7 Rules, Regulations and Laws. MERCEDES agrees to comply with all
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applicable rules and regulations or ordinances of MPA pertaining to the Premises or

any buildings or other structures located thereon for the general safety and

convenience of MPA, MPA’s tenants, invitees, licensees and the general public.
MERCEDES further agrees to comply with all applicable federal, state and municipal
laws, ordinances and regulations. MERCEDES further agrees to indemnify, defend and
hold harmless MPA, State of Maryland, their agents and employees from any liability or
penalty which may be imposed upon MPA by governmental authority by reason of any
violation by MERCEDES or its agents.

60 LIABILITY, RESPONSIBILITIES, INDEMNITY & INSURANCE:

6.1 Liability. MPA shall not be liable to MERCEDES for any loss, injury or
damage to MERCEDES or MERCEDES'’ property from any cause unless such cause is
due to MPA’s sole negligence. To the extent permitted by law, subject to the Maryland
Tort Claims Act (State Government Article 12-101 et seq., Annotated Code of
Maryland), and subject to appropriations by the Maryland State General Assembly,
MPA shall indemnify, hold harmless and defend MERCEDES for any claims for loss,
injury or damage to MERCEDES or MERCEDES' property arising from MPA'’s
intentional misconduct or sole negligence.

6.2 Environmental Responsibilities.

a) MERCEDES’ Responsibilities. MERCEDES shall ascertain and
abide by all apphcable environmental standards set by federal, state or local laws, rules
or regulations related to MERCEDES' performance of its obligations pursuant to this
AGREEMENT & LEASE and/or MERCEDES'’ use and occupancy of the Premises
(hereinafter referred to as “Environmental Standards”). MERCEDES shall establish and
maintain a program of compliance with all applicable Environmental Standards.
MERCEDES shall monitor its compliance with Environmental Standards and shall use
its best efforts to immediately halt and correct any incident of non-compliance.

_ b) Non-Compliance. Inthe event of any incident of any alleged non-
compliance with Environmental Standards, MERCEDES shali:

1) Give MPA immediate notice of the incident, providing as
much detail as possible;

2) As soon as possible submit a written report to MPA,
identifying the source or cause of the non-compliance and the method or action
required to correct the problem; and,

3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.
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c) Mercedes’ Liability for Non-Compliance. MERCEDES shall be
liable and shall indemnify, defend and hold harmless MPA, State of Maryland, their
agents and employees against and for all environmental losses, including but not
limited to, costs, expenses, losses, damages, actions, claims, penalties, fines and
remedial or cleanup obligations arising from its failure to comply with Environmental
Standards, provided, however, that MERCEDES shall not be liable for conditions or
violations existing at the Premises on the Effective Date (“Pre-existing Conditions”),
provided further that MERCEDES shall be liable for any exacerbation of Pre-existing
Conditions caused by the acts of MERCEDES, its officers, agents, contractors,
employees or invitees.

6.3 Insurance & Indemnity.

a) MERCEDES agrees to indemnify, protect, defend and save
harmiess MPA, its agents and employees, from and against all suits, actions, claims,
demands, damages, losses, expenses and costs of every kind and description to which
MPA, its agents or employees may be subjected by reason of injury to or death of
persons or by reason of injury or damage to, or destruction of property of any person,
firm or corporation occasioned wholly or in part by any act or omission of MERCEDES
or its officers, agents or employees, contractors, sub-contractors, invitees and
licensees, in any manner due to growing out of or connected with the occupation or use
of the Premises, unless caused by the negligence of MPA, regardless of whether such
suits, actions, demands, damages, losses, costs and expenses be against or sustained
by MPA, its agents and employees or be against or sustained by others to whom MPA ,
its agents or employees, may become liable.

b) MERCEDES shall at all times during the Term of this
AGREEMENT & LEASE, maintain such worker’s compensation or employer’s liability
insurance as may be required by law.

c) MERCEDES shall also maintain at its expense, liability insurance
with minimum limits of $5,000,000 per occurrence and $5,000,000 per aggregate for
bodily injury and property damage for the protection of MPA and MERCEDES against
any claims, suits, demands, or judgements by reason of personal injury including death
and for any claims of damage to property occurring on or about the Premises in any
manner arising out of or as a result of the occupancy thereof by MERCEDES. MPA
shall be named as additional insured under said insurance and cetrtificates of insurance
shall be forwarded to MPA providing proof of coverage.

d) MERCEDES shall also maintain throughout the Term of this

AGREEMENT & LEASE, at its sole cost and expense, property insurance to insure
against damage to or loss of the improvements on the Premises, including all fixtures
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and equipment, said property insurance to be in the amount sufficient to provide
coverage for the full replacement and restoration of the improvements.

e) Nothing contained herein shall require MPA to insure against any
loss occasioned by fire or other casualty to persons or tangible personal property or
fixtures of MERCEDES, its agents or employees, assignees, sublessees, bailors or
invitees or of any other person, firm or corporation upon any part of the Premises.

f) MERCEDES shall not use the Premises in such a manner (unless
permitted under this AGREEMENT & LEASE) which would cause an increase in the
existing rates of insurance applicable to the buildings or structures of which the
Premises are a part. If it nevertheless does so, then, at the option of MPA, the full
amount of any resulting increase in premiums paid by MPA with respect to the buildings
or structures of which the Premises are a part, and to the extent allocable to the Term of
this AGREEMENT & LEASE, may be added to the amount of rental specified in Section

3 supra and shall be paid by MERCEDES to MPA upon the monthly rental day next
thereafter occurring.

6.4 Liens. Atall times prior to termination of this AGREEMENT & LEASE,
MERCEDES shall defend, indemnify and hold harmless MPA against all liens and
charges of any kind or nature that may at any time be established against the Premises
or any improvements thereon or any part thereof as a consequence of any act or
omission of MERCEDES or its contractors, agents or employees.

6.5 Defense Against Suits.. MERCEDES shall promptly pay any and all
costs or expenses (including actual attorney's fees and consuitant fees) which may be
incurred by MPA as well as any judgments or decrees in favor of MPA:

a) in enforcing the obligations of MERCEDES under the covenants,
terms or provisions of this AGREEMENT & LEASE;

b) in obtaining possession of the Premises as the result of any default
by MERCEDES or otherwise;

) in defending any suit or proceeding brought against MPA for the
violation by MERCEDES of any law, ordinance, rule or regulation;

d) in defending any action or suit for damages because of any faiture,
negligence, omission or default on the part of MERCEDES.

6.6 Notice of Damage or Injury. Inthe event of any injury to persons or

damage to property on the Premises, MERCEDES shall inmediately notify MPA in
writing and shall promptly thereafter fumish to MPA copies of all reports given to
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MERCEDES' insurance carrier or carriers.

10 _DAMAGE, DESTRUCTION AND CONDEMNATION:

7.1 Partial Destruction. If, during the Term, the Premises are partially
destroyed from any force majeure cause, MPA shall promptly restore the Premises to
substantially the same condition as they were in immediately before destruction. Such
destruction shall not provide a basis to terminate this AGREEMENT& LEASE. (f the
existing laws do not permit the restoration, either party can terminate this AGREEMENT
& LEASE immediately by giving notice to the other party. MPA and MERCEDES agree
that MERCEDES' rental shall be abated for that portion of the Premises being restored
with such abatement to continue until such destroyed Premises are refurbished and
available for use.

7.2  Total Destruction. If, during the Term, the Premises are totally
destroyed from any cause, MPA shall have the option either:

a) to provide MERCEDES with a reasonable approximation of the
fime necessary to conduct necessary repairs or restoration and repair or restore the
damage within the designated time period (which in no event shall be longer than two
hundred forty (240) days), in which event such destruction shall not provide a basis to
terminate this AGREEMENT & LEASE; or

b) to give notice to MERCEDES within thirty (30) days of such
destruction terminating this AGREEMENT & LEASE as of the date specified in the
notice, which date shall not be less than thirty (30) days nor more than sixty (60) days
after the giving of the notice. If the existing laws do not permit the restoration, either
party can terminate this AGREEMENT & LEASE immediately by giving notice to the
other party. Total destruction shall be any destruction which precludes MERCEDES
from storing vehicles for a period of fifteen (15) days.

7.3  Results of Termination If any notice of termination is given pursuant to
this Section 7.0, this AGREEMENT AND LEASE and the rights and obligations of the
parties hereunder shall cease as of the expiration of the notice period and the facility
use fee shall be adjusted as of the date of such termination.

Notwithstanding the foregoing, all representations, warranties, covenants,
conditions and agreements contained herein which either are expressed as surviving
the expiration or termination of this AGREEMENT & LEASE or, by their nature, are to
be performed or observed, in whole or in part, after the termination or expiration of this
AGREEMENT & LEASE, including (without limitation) the obligations of MERCEDES
pursuant to Sections 3.4., 6.3 and 9.1. hereof, shall survive the termination of this

' AGREEMENT & LEASE.
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8.1 Default. The occurrence of any of the following shall constitute a default
by MERCEDES:

a) Default in Rent. Failure to pay when due any rental or other

charge, if the failure continues for ten (10) business days after notice has been given to
MERCEDES;

b) Default in Other Covenants. Failure to perform any other
provision of this AGREEMENT & LEASE if such failure to perform is not cured within
thirty (30) days after written notice thereof has been given to MERCEDES. If the
default cannot be reasonably cured within thirty (30) days, MERCEDES shall not be in
default if MERCEDES commences to cure the default within the thirty (30) day notice

period and proceeds with reasonable diligence in good faith to cure the default as soon
as reasonably practicable;

c) Insolvency. To the extent permitted by the U.S. Bankruptcy

Code, any of the following: the insolvency of MERCEDES; an assignment by
" MERCEDES for the benefit of creditors; the filing by MERCEDES of a voluntary petition

in bankruptcy; an adjudication that MERCEDES is bankrupt or the appointment of a
receiver for the properties of MERCEDES; the filing of an involuntary petition of
bankruptcy and failure of MERCEDES to secure a dismissal of the petition within sixty
(60) days after the filing; the attachment of or the levying of execution on MERCEDES’
lease hold interest hereunder and failure of MERCEDES to secure a discharge of the

- attachment or release of the levy of execution with sixty (60) days; and

d) Abandonment. Abandonment and vacation of the Premises
without consent of MPA (failure to occupy and operate the Premises for sixty (60)
consecutive days shall be deemed an abandonment and vacation).

8.2 Notices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that
MERCEDES performs the relevant provision of this AGREEMENT & LEASE or pay the

rental or charges which are in arrears, as the case may be, within the applicable time
period.

8.3 MPA Remedies in Case of Mercedes Default.

8.3.1 Remedies. Time is of the essence of this AGREEMENT & LEASE,
and in the event that MERCEDES is in default and such default is not cured as ’

provided in Section 8.1 supra, MPA may elect to terminate this AGREEMENT & LEASE
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at any time; and/or reenter and take possession of the Premises and any property
thereon with or without process of law and by any peaceable means whatsoever
including locking out MERCEDES; and/or exercise any other legal, equitable or
contractual remedy it may have, including but not limited to the right of distress. Upon
receipt of any such notice of termination, MERCEDES shall vacate the Premises
immediately and remove any property of MERCEDES, including any fixtures that
MERCEDES is required to remove at the end of the Term and perform any cleanup,
alterations or other work required to leave the Premises in the condition required at the
end of the Term of this AGREEMENT & LEASE, and deliver all keys to the MPA.

8.3.2 Damages. MPA shall have the right to receive from MERCEDES
as of the date of termination the following sums as damages:

a) The amount of the unpaid rental accrued and due at the
time of the termination of this AGREEMENT & LEASE;

b) The amount, at the time of the award of a subsequent lease
{o a third party, by which the unpaid rental for the rest of the Term of this AGREEMENT
& LEASE exceeds the rental obtained from a subsequent lease to a third party
provided that the amount of the loss of rental does not exceed such amount that
MERCEDES proves could have been reasonably avoided by MPA mitigation;

c) Any other amount, and court costs, necessary to
compensate MPA for all detriment proximately caused by MERCEDES’ default,
including the reasonable costs of any cleanup, refurbishing, removal of MERCEDES'
property and fixtures, or any other expense occasioned by MERCEDES'’ failure to quit
the Premises upon termination and to leave them in condition specified herein; and

d) The shortfall charge for each and every Lease Year
remaining in the Term, including the Lease Year of termination, and without prejudice to
recovery by MPA of any shortfall charge due at the time of termination of the
AGREEMENT & LEASE.

8.3.3 The remedies in this Section 8.3. are not exclusive, and the

election by MPA of one remedy shall not preclude an election of any other remedy ata
later time.

8.4 Use of Abandoned Property. MPA may:

a) use alf or ahy part of MERCEDES’ personal property and trade

~ fixtures remaining on the Premises beyond thirty (30) days after termination of this
. AGREEMENT & LEASE without compensation to MERCEDES and without llablllty for

such use or damage; or

12 of 20



b) store all or any of MERCEDES’ personal property and trade
fixtures for the account of and at the expense of MERCEDES.

8.5 MPA Obligation to Relet. Following termination, MPA shall make all
reasonable efforts to relet the Premises; provided that MPA shall have no obligation to
relet for any use or purposes inconsistent with MPA's interests or statutory mandate to
promote waterborne commerce or to relet to a person or entity that MPA may, in the
reasonable exercise of its judgment, consider objectionable. In reletting the Premises,
MPA may relet all or part of the Premises, alone or in conjunction with other properties,
for a term longer or shorter than the term of this AGREEMENT & LEASE, upon any
reasonable terms and conditions. If MPA relets the Premises, rental that MPA
receives from reletting shall be applied to the payment of:

First, any indebtedness from MERCEDES to MPA other than rental due
from MERCEDES;

Second, all costs, including for maintenance, incurred by MPA in reletting;

Third, rental due and unpaid under this AGREEMENT & LEASE. After
deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of
future rental as rental becomes due under this AGREEMENT & LEASE. In no event
shall MERCEDES be entitled to any excess rental received by MPA. If, on the date
rental is due under this AGREEMENT & LEASE, the rental received from the reletting
is less than the rental due on that date, MERCEDES shall pay to MPA, in addition to
the remaining rental due, all costs, including for maintenance, MPA incurred in reletting

that remain after applying the rental received from the reletting as provided in this
subsection.

2.0 TERMINATION:

9.1 Surrender. Upon expiration or earlier termination of this AGREEMENT
& LEASE, MERCEDES shall surrender the Premises in the same condition as received
.except for ordinary wear and tear and destruction to the Premises. MERCEDES shall
pay for or perform all restoration made necessary by its use of the Premises (except
for normal wear and tear) and/or the removal of any alterations or removal of
MERCEDES’ personal property.

9.2 Mercedes Termination. MERCEDES may elect to terminate this
AGREEMENT & LEASE upon ninety (90) days written notice to MPA if MERCEDES is
prohibited from use of the Premises or from conducting its business in Marytand or the
United States as a result of the lawful act of any governmiental authority in the United
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States of America.

93 MPA Termination. MPA may terminate this AGREEMENT & LEASE
upon ninety (90) days written notice to MERCEDES if MPA is prohibited from
performing its obligations herein as a result of the lawful act of any governmental
authority in the United States of America.

100 POWERS OF MPA:

Itis understood and agreed that MPA is an instrumentality of the Department of
Transportation of the State of Maryland and can only exercise those powers expressly
granted to it by the pertinent acts of the General Assembly of Maryland, or those
powers which are necessarily implied from the powers which are expressly granted.
MPA is also subject, in some of its operations, to regulation by the United States of
America and agencies or commissions thereof. In the event MPA is temporarily or
permanently prevented, restricted or delayed by statute, regulation or administrative or
court decision in the performance of any or all of the duties and obligations imposed
upon it or assumed by it under the terms and provisions of this AGREEMENT &
LEASE, MPA and its officers, agents and employees shall not be liable directly or
indirectly for any costs, losses, damages, injuries or liabilities caused to or suffered or
incurred by MERCEDES or any other legal entity in connection with, or as the result or,
or growing out of any such prevention, restriction or delay. MPA represents and
warrants that it is presently empowered under Maryland law to enter into this
AGREEMENT & LEASE and to perform any and all of the duties and obligations
imposed upon it or assumed by it under the terms and provisions of this AGREEMENT
& LEASE. .

11.0 FORCE MAJEURE:

a) MPA and MERCEDES shall not be liable for any failure, delay or
interruption in performing their individual obligations hereunder due to causes or
conditions beyond their contral, including without limitation thereto, acts of God, act or

state of war, order by any agency or commission of the United States of America, public

emergency, strikes, boycotts, picketing, and work stoppages.

b) MERCEDES or the MPA (depending upon whoever claims Force
Majeure) shall bear the burden of proof of the Force Majeure defense.

12,0 GENERAL PROVISIONS:
121 Assignment & Subletting. MERCEDES shall not assign this

AGREEMENT & LEASE nor sublet the Premises in whole or in part, without the prior
written consent of MPA, which shall not be unreasonably withheld, and approval of the
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Maryland Board of Public Works. Any assignment or subletting must be consistent with
the existing use and can not be for a sum greater than the specified rental payments.
Consent by MPA to any assignment or subletting shall not operate to release

MERCEDES from any of its obligations under the terms of this AGREEMENT &
LEASE.

12.2 Notices. Any notice permitted or required to be served upon any party
shall be in writing and served personally or sent by certified mail, return receipt
requested, at the addresses set forth below. Notices will be effective upon receipt or
first attempted delivery. Either party may change its address by notifying the other
party of the change; thereafter, notice shall be given at such substituted address.

TO MERCEDES:

Department Manager, National & Import Logistics
Mercedes-Benz USA, LLC.

P.O. Box 350 _

One Mercedes Drive

Montvale, NJ 07645-0350

cc: General Counsel
Mercedes-Benz USA, LLC.
P.0O. Box 350
One Mercedes Drive
Montvale, NJ 07645-0350

TO MPA:

Executive Director

Maryland Port Administration

The World Trade Center, 20th Floor
Baltimore, Maryland 21202

123 Waivers. No waiver by either party at any time of any of the terms,
conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed
or taken as a waiver at any time thereatfter of the same or any other term, condition,

covenant or agreement herein contained, nor of the strict and prompt performance
thereof by the other party.

12.4 Applicable Law. Itis expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shail be construed
according to the laws of the State of Maryland and any applicable federal law. Any

' suits arising under this AGREEMENT & LEASE shall be brought and prosecuted in the
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Federal or State courts in the State of Maryland or before the Federal Maritime
Commission where applicable.

12.5 Binding Effect. This AGREEMENT & LEASE shall bind the patties,
- their successors and assigns.

12.6 Authority. Each individual executing this AGREEMENT & LEASE on
behalf of a party represents and warrants that he or she is duly authorized to execute
and deliver this AGREEMENT & LEASE on behalf of such party.

12.7 Severability. The invalidity of any provision of this AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the
validity of any other provision of this AGREEMENT & LEASE.

12.8 Headings. The headings contained herein are for convenience and
reference only and are not intended to define or limit the scope of any provision of this
AGREEMENT & LEASE.

129 Quiet Enjoyment. MPA covenants and agrees that so long as
MERCEDES is not in default hereunder, it shall quietly enjoy the Premises.

12.10 Survival. All representations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be performed or
observed, in whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, including (without limitation) the obligations of MERCEDES pursuant to
Sections 3.4, 6.3 and 9.1 hereof, shall survive the termination or expiration of this
AGREEMENT & LEASE, including (without limitation) termination pursuant to Sections
1.1.2,1.21,7.0,9.2, and 9.3.

12,11 AGREEMENT & LEASE for Sole Benefit of Parties. The patrties intend
that the mutual covenants contained in this AGREEMENT & LEASE shall be for the
sole benefit of the parties and that no other person, corperation or other entity is
intended to be a beneficiary of this AGREEMENT & LEASE.

12.12 Amendments. This AGREEMENT & LEASE may be amended from
time to time provided the parties mutually agree to such amendment and the
amendment is stated in writing in a document making specific reference to this
AGREEMENT & LEASE and signed by both parties, subject to the approval of the
Maryland Board of Public Works.

12.13 Duties, Liabilities, Obligations Cumulative. Any and all of the duties,
,} liabilities or obligations imposed upon, or assumed by, either party hereto or under the
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terms and provisions of this AGREEMENT & LEASE shall be taken and construed to
be cumulative.

12.14 Remedies Cumulative. All remedies provided in this AGREEMENT &
LEASE shall be taken and construed to be cumulative; that is, in addition to any and all
other remedies provided to the parties at law or in equity.

12.15 Integration, This AGREEMENT & LEASE constitutes the entire
agreement between MPA and MERCEDES with respect to the Premises and
supersedes all prior agreements, oral or written, between the parties. There are no
terms, obligations or conditions other than those contained herein. No statement or
writing subsequent to the date hereof purporting to modify or amend the terms and
conditions hereof shall be binding unless evidenced by an agreement in writing signed

by a duly authorized representative of both parties making specific reference to this
AGREEMENT & LEASE.

(END)
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IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT &
LEASE to be duly executed as of the day and year first above written.

MERCEDES-BENZ USA, LLC.

<

Attest:

2 Director

Approved as to form and Jegal sufficiency: .
' 2n M )
Assistant Attorney General \_J
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STATE OF MARYLAND

SS: -
L) Loblorre  OF MARYLAND
| HEREBY CERTIFY that on this 5% day of Drentbe)

2002, before me, the subscriber, a Notary Public of the State of Maryland, in and for the
éﬂ of Baltimore, personally appeared James J. White, Executive

Director, known to me (or satisfactorily proven) to be the person whose name is

subscribed to the foregoing instrument, who acknowledged the foregoing instrument to
be the act and deed of the Maryland Port Administration.

MY COMMISSION EXPIRES:  ¥~/43

(SEAL)
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statEOF  Nexd Jerse 3

SS:
C@wwt:‘t oF _Berden

Jd

| HEREBY CERTIFY thaton this_ ZZ _ day of Octe \oax , 2002,
before me, the subscriber, a Notary Public of the State of New Sexveyin and for the
_Ct,o\w»“:\ of ’\?)ex'gzvs personally appeared David Schembri who
acknowledged himself to be the Vice President of Marketing of MERCEDES-BENZ
USA, LLC, that he, as such being authorized so to do, acknowledged the foregoing
instrument to be the duly authorized act and deed of MERCEDES-BENZ USA, LLC.

WITNESS my hand and Notarial Seal the day and year last above written.

A

COmCAROUNE LA
MY COMMISSION EXPIRES: mission Expires July 9, 2003

(SEAL)
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‘ FIRST AMENDMENT TO LEASE
BETWEEN THE MARYLAND PORT ADMINISTRATION
AND
MERCEDES-BENZ USA, LLC.

This FIRST AMENDMENT to LEASE is made thiso_?;__%ay of
W , 2004, by and between the MARYLAND PORT
ADMINISTRA#ION. an instrumentality of the Department of Transportation of the State
of Maryland (hereinafter referred to as “MPA”) and MERCEDES-BENZ USA, LLC., a
corporation, (hereinafter referred to as “MERCEDES").

WHEREAS, on November 25, 2002, the MPA and MERCEDES entered into an
AGQREEMENT & LEASE effective December 1, 2002 for premises at the Dundalk
Marine Terminal for receiving, processing and distribution of motor and industrial
vehicles, parts and accessories in the Port of Baltimore (‘LEASE"); and

WHEREAS, MERCEDES now desires to lease additional acreage from the
- MPA; and

NOW, THEREFORE, THIS FIRST AMENDMENT to LEASE WITNESSETH that
MPA and MERCEDES hereby agree to amend the LEASE as follows:

1. Effective as of April 1, 2003 (“Amendment Effective Date") and throughout
the remainder of the Term, MPA shall lease additional acreage to
MERCEDES amounting in total to 6.22 acres in Area 94B as outlined in
Exhibit “B” attached hereto (“Additional Premises”) on the following terms and
conditions:




(i) In addition to the Minimum Guarantee already established in
Section 2.1.b) of the LEASE, MERCEDES guarantees to MPA that the Additional
Premises will be utilized by MERCEDES for the receiving, processing and distribution of
i ) achtm, fhere of,
a minimum of one thousand seven hundred (1,700) vehicles per acre!&f rﬁg Additional '
Premises per Lease Year. With effect from the Amendment Effective Date until the end
of the First Lease Year on November 30, 2003, the minimum guarantee for the
Additional Premises shall amount to Eight Hundred Eighty-one (882) vehicles in total
per month and, thereafter, with effect from the commencement of the second Lease
Year on December 1, 2002 until the end of the Term, the minimum guarantee for the
Additional Premises shall amount to Ten Thousand Five Hundred Forty-seven (10,547)
vehicles in total per Lease Year. In the event that MERCEDES does not meet the
minimum guarantee as aforesaid, MERCEDES shall be liable for the shortfall and shall

pay a shortfall charge as stated in Section 3.4 of the LEASE.

(ii) For the avoidance of doubt, the Effective Date referred to in
Section 1.1 of the LEASE is December 1, 2002.

(iii)) MERCEDES shall pay MPA as rental for the Additional
Premises a facility use fee of the sum of Ten Thousand Three Hundred Thirty-two
Dollars and Ninety-eight Cents ($10,332.98) pe%m for the first Lease Year,' and
- thereafter, a sum adjusted annually for the cumulative change in the Consumer Price
Index, All Urban Consumers for the Baltimore area, as published by the U.S.
Department of Labor (“CPI-U”). This yearly adjustment will be applied at the beginning
of each Lease Year.

2. This First Amendment to Lease is subject to the approval of the Maryland
Port Commission and the Maryland Board of Public Works.

3. Except as otherwise provided in this First Amendment to Lease, the terms
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MARYLAND PORT ADMINISTRATION
LIMITED RIGHT OF ENTRY AND LICENSE AGREEMENT

This Agreement, made this g day of ]A(‘[,;JV\ \ 2004, by and between the

" Maryland Port Administration, (“Grantor”), and Mercedes-Benz USA, LLC., (“Grantee”).

WHEREAS, Grantee desires, at its own risk and expense, to enter upon the property or
premises of Grantor located on Childs Street known as the Fairfield Marine Terminal (“Property”)
to inspect the property, perform environmental assessments, and develop relocation plans for a
proposed move to the Property (“Purpose”); and

WHEREAS, Grantee promises and warrants that its entry for the Purpose will not adversely
affect the interests or operations of the Grantor.

NOW THEREFORE, Grantor hereby grants to Grantee a limited Right of Entry to enter upon
the Property for the Purpose and for a period of ninety (90) days beginning April 6, 2004, unless
terminated or extended by Grantor as provided in paragraph 3 of this Agreement. Both Grantor and
Grantee agree that this Right of Entry has been granted subject to the following terms and conditions:

1. Grantee will not interfere with Grantor or any other person on the Property who is
authorized to be there by Grantor. Gra;:ltce will strictly confine itself, its employees, agents, ana all
others connected in any way with the Grantee and/or Purpose to the implementation of the Purpose
and will conduct no other activity at the Property.

2. Grantee, for itself, its employees, agents, servants, contractors and all others
connected in any way with the Purpose assumes full responsibility and liability for entering on and

working on the Property, accepting the Property in an “as is — where is” condition understanding that



Grantor does not warrant or promise anything about the safety and/or suitability of the Property for
Grantee’s entry or Purpose.

3. Grantor reserves the right to terminate this Agreement at anytime and, in its sole
discretion, to extend it where it is reasonably deemed to be in the best interest of the Grantor.

4, Grantee agrees to comply with all local, state, and federal laws, and regulations while
on the Property and during the performance of the Purpose. Grantee also agrees to secure and
maintain any and all Federal, State and local permits, licenses or warrants needed for the occupancy
and use of the Property.

- 5. On termination of this agreement, Grantee shall quietly and peaceably surrender the
Property in the same condition the Property was prior to entry by Grantee under this Agreement.
Grantee shall remove all things placed by Grantee oﬁ the Property, and if Grantee shall fail to do so,
Grantor shall have the right to make such removal at Grantee’s expense, the amount of which
expense Grantee shall pay to Grantor on demand.

6. The Grantor and Grantee agree this Agreement will be governed by Maryland Law.

7. Grantee agrees for itself, and for those in its employ, that all activities at MPA
property shall be conducted in a safe and secure manner using all precautions to protect and secure
persons and property at and near the Property during Grantee’s occupancy and use of the Property.

8. Grantee shall indemnify, protect, defend and save harmless the Grantor and the State
of Maryland from and against any and all losses, expenses and claims (“Losses”) arising out of or

related in any way to the Purpose, including, but not limited to, losses resulting from injury or harm

to persons or property, but not including any damages or injuries caused by Grantor’s negligence.

Grantee shall defend at its own expense any and all suits at law or equity arising therefrom. This
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provision shall survive the termination of this Agreement.

9. INSURANCE

A) Grantee and/or Contractors employed by Grantee shall at all ﬁﬁes during the

term of this Agreement maintain such worker’s compensation or employer’s liability insurance as

may be required by law.

B)  Grantee shall also maintain at its expense, fire, accident and liability insurance

that is acceptable to Grantor with minimum limits of $5.000,000.00 (per occurrence) and

$5,000.000.00 in the aggregate for the protection of the Grantor and Grantee against any claims,

. suits, demands, or judgments by reason of personal injury including death and for any claims of

damage to property occurring on or as a result of the occupancy of the Property by Grantee. Such
insurance shall name Grantor as an “additional insured”.

C)  Grantee shall also maintain at its expense automobile liability insurance with
minimum limits of $1,000,000.00 (per occurrence) and $1,000,000.00 in the aggregate covering use
of any motor vehicle by the Grantee on the Property.

D) Nothing contained herein shall require Grantor to insure against or be liable
for any loss occasioned by fire or other casualty to persons and/or to tangible personal property or
fixtures of Grantee, its agents or employees, contractors, assignees, sublessees, bailors or invitees or
of any other person, firm or corporation upon any part of the Property.

E) Grantee shall provide Grantor with evidence of insurance required hereunder

_prior to entry by Grantee on the Property.

10.  If Grantee is a corporation, partnership or other entity, the person executing this



Limited Right of Entry and License Agreement on behalf of Grantee represents and warrants that
Grantee is duly organized and validly existing; that this Limited Right of Entry has been authorized
by all necessary parties, is validly executed by an authorized officer or agent of Grantee and is

binding upon and enforceable against Grantee in accordance with its terms, particularly including,

but not limited to Paragraph 8 above.

Approved for form and Grantor: Maryland Port Administration
Legal sufficiency
sl ity 00 Ao
. By:
Assisfant Attome}/ General Kathy Broéd(/later, Deputy Executive Director
WITNESS Grantee: Mercedes-Benz USA, LLC.

Jll 6
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AGREEMENT & LEASE i
BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
BENNETT DISTRIBUTION SERVICES

THIS/AGREEMENT & LEASE is made and entered into this 5 day of

=" __, 2005, by and between the- MARYLAND PORT
ADMINISTRATION, an instrumentality of the Maryland Department of Transportation
("MDOT") (hereinafter referred to as “MPA"), and BDS DISTRIBUTION SERVICES, a
subsidiary of BDS International Group, Inc., a Georgia corporation, whose address is
1001 Industrial Parkway, McDonough, Georgla 30253 (hereinafter referred to

collectively as “BDS").

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein set forth to be kept and performed by the parties, MPA and BDS hereby agree as

follows:

1,0 BASIC PROVISIONS:

1.1 Term. The term of the AGREEMENT & LEASE shall be for three (3) years
beginning on April 1, 2005 (“Term"). A "Lease Year" shall run from April 1 through
March 31.

1.1.1 Renewal Option. Provided BDS has complied with all of the
terms of this AGREEMENT & LEASE, is not in default hereunder, BDS shall have the
option to renew this AGREEMENT & LEASE for two (2) additional periods of three (3)
years ("Renewal Period”).

In order to exercise the option, BDS shall provide MPA with at least one
hundred eighty (180) days’ written notice, prior to expiration of the Term, of its intent
to renew. Failure by BDS to so notify MPA timely shall be considered a forfeiture by

BDS of this option to renew. BDA and MPA further understand and agree that in all

Renewal Periods, MPA will adjust the facility use fee annually for the cumulative change
in the Consumer Price Index, All Urban Consumers for the Baltimore area, as published
by the U.S. Department of Labor (CPI-U). This adjustment will be applied at the
beginnmg of each Renewal Period.

1.2 Premises. MPA leases to BDS and BDS rents from‘MPA,'a parcel of land in
Lot 91 comprising of approximately 5.53 acres, and seventy-five hundred (7,500)
square feet of shed space in Building 94A located at Dundalk Marine Terminal ("DMT")
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in Baltimore City, Maryland, as more fully identified and described as “Premises” on
Exhibit “A” attached hereto. BDS accepts the Premises in the condition “as is". MPA
gives no warranties as to the condition of the Premises or its suitability for BDS's

operations at the Premises.

1.3 MPA Terminal Services Schedule. Where applicable the prevailing MPA
Terminal Services Schedule filed with the Federal Maritime Commission, posted on the
Internet (www.mpa.md.state,us), or otherwise published in any other required form, or
any successor or replacement tariff, schedule or other similar document, published or
promulgated by MPA pursuant to Federal, State or other applicable laws ("Schedule”), is
hereby incorporated by reference into this AGREEMENT & LEASE as if set forth at length
and such shall govern and control this AGREEMENT & LEASE except where same
conflicts with this AGREEMENT & LEASE. In such event this AGREEMENT & LEASE

shall prevail.

1.4 Ingress and Egress. MPA and BDS understand and agree that it is MPA's
intention to utilize properties contiguous to the Premises. Accordingly, BDS expressly
agrees that it shall coordinate with MPA or MPA's designate so that free and
unencumbered ingress and egress will be allowed to MPA or its designate in transiting
across the Premises in order for MPA and its designate to utilize the aforementioned
contiguous propetties. The location of ingress and egress shall be mutually agreed to
by MPA and BDS and neither party will unreasonably withhold consent as to the original
location of ingress and egress or subsequent changes thereto. )

1.5 Relocation. At any time during the Term, MPA shall have the right and
option, at MPA's sole discretion, to relocate the Premises or any portion thereof, to a
comparable facility with similar berth access within the Dundalk Marine Terminal. The
relocation of the Premises shall be at MPA's sole cost and expense.

2.1 Use of Premises.

a) Import/Export Vehicles. BDS shall use the Premises for
receiving, processing and distribution of farm and industrial vehicles, parts and
accessories, having a prior. or subsequent waterborne movement over an MPA pier,
berth or wharf (“Import/Export Vehicles”) subject to Section 2.1 (b).

. d) b) Vehicle Guarantee. BDS guarantees MPA that it will
recelve, process and distribute a minimum of 1,000 Import/Export Vehicles per acre of
useable vehicle storage area, being currently 5.53 acres.in total, per Lease Year through

' the Premises. (“Minimum Guarantee”).
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2.2 Labor Peace and Harmony. BDS shall conduct its operations at the

_Premises in a manner promoting peace and harmony in the commerdcial community in
which it operates with due respect to the rights and privileges of others who work in
and about that community. BDS shall not engage in any activity, which works to
destroy any labor harmony in the Port of Baltimore. MPA will use its best efforts to
promote other tenants of MPA to conduct their operations in a manner promoting
peace and harmony in the commercial sector.

2.3 MPA’s Reserved Rights with Respect to the Premises. MPA

reserves the right to locate, construct, install and maintain sewers and any other utilities
upon and across the Premises provided the locations and construction do not
unreasonably interfere with BDS's use of the Premises.

3.0 RENTAND RENTAL PAYMENTS:

3.1 Rental Payment Schedule. Beginning on the Effective Date, BDS shall
pay to MPA as rental a facility use fee of Twelve Thousand Nine Hundred Fifty Dollars

and Eighty-three Cents ($12,950.83) per calendar month for the Premises and
improvements. (7,500 square feet of shed space at $4.50 per square foot per Lease
year ($33,750.00), and 5 acres of paved land at $22,000 per acre per Lease Year

($121,660.00)).

3.2 The fadility use fee for each calendar month shall be paid to the MPA
without abatement (except as otherwise specifically provided in this AGREEMENT &
LEASE), deduction or set off in advance on or before the first day of each and every
month that this AGREEMENT & LEASE continues in effect ("monthly rental days”) and
shall be payable at such place as MPA may hereinafter designate. BDS and MPA further
understand and agree that in Lease Years two (2) through three (3) and all renewal
periods, MPA will adjust the facility use fee annually for the cumulative change in the
Consumer Price Index, All Urban Consumers for the Baltimore area, as published by the
. U.S. Department of Labor (CPI-U). This yearly adjustment will be applied at the

beginning of each Lease Year.

. 3.3 Shortfall. In the event BDS does not meet its Minimum Guarantee,
BDS shall become liable for such shortfall and shall pay to MPA as liquidated damages
and not as a penalty, a “shortfall charge” equal to $10.00 per vehicle times the number

of vehidles necessary to bring BDS volumes up to the Minimum Guarantee. Said
shortfall payments shall be made at the conclusion of the Lease Year after such has

been billed by MPA, subject to Section 2.1.c.

4,0 INTENTIONALLY LEFT BLANK.

50 MAINTENANCE:
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5.1 Maintenance Obligations.

(a) BDS shall, at its sole cost and expense, repair, replace and maintain in good
condition the Premises and every part thereof, including the buildings and equipment
located therein, whether installed and/or owned by MPA or BDS and shall perform all
such-items of repair, maintenance, alterations or improvements as may from time to
time be required by a governmental body or agency having jurisdiction thereof. BDS
shall keep the Premises and all areas thereof clean and orderly.

(b) MPA shall have the responsibility to remedy any inherent defects in the
structural members of the portions of the Premises constructed by it, or any other
defects in the Premises which defects are proximately caused by inherent defects in or
deterioration of said structural members and in no way caused by the operation of BDS.

(c) MPA shall only be responsible for any of the aforementioned maintenance
and repairs upon receipt of written notice from BDS specifying the work to be
performed. MPA will respond and complete work in a timely fashion upon receipt of
written notice and inspection.

(d) MPA will maintain new light fixtures installed by MPA; however BDS is
responsible for light bulb replacement.

5.2 Alterations & Improvements. BDS shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade fixtures
which can be removed without injury to the Premises) without first obtaining written
approval from MPA, which approval shall not be unreasonably withheld. In the event
any alterations or improvements shall be made or fixtures (other than trade fixtures
which can be removed without injury to the Premises) installed by BDS, such
alterations, improvements or fixtures shall, upon request of MPA, be removed promptly
by BDS at BDS’s expense and the Premises restored to their original condition upon the
expiration or sooner termination of this AGREEMENT & LEASE. If BDS is not so
instructed to remove said alterations, improvements or fixtures, the same shall become
the property of MPA without MPA paying any compensation therefor. Moveable
furniture and trade fixtures which are removable without injury to the Premises shall be
and remain the property of BDS but must be promptly removed at the termination of
this AGREEMENT & LEASE.

5.3 BDS's Obligations to MPA Property. BDS shall be solely responsible

to MPA for loss or theft of or damage to any and all real and personal property,
equipment and fixtures belonging to MPA and any improvements thereon, or for which
MPA is responsible, for the Premises only, unless such loss, theft or damage is caused
by MPA or its employees and except for moveable items that are placed on the
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Premises without BDS's knowledge.

5.4 Inspection by MPA. MPA shall have the right, at reasonable
times and upon reasonable prior notice, to inspect the Premises in order to determine

what maintenance or repairs, if any, are necessary.

5.5 Pre and Post Inspections. MPA and BDS shall conduct a pre-

inspection of the Premises and improvements thereon at the beginning of the Term.
MPA and BDS will also conduct a post inspection of the Premises and improvements
thereon which will serve as the basis of BDS's restoration responsibilities as set forth in

Section 10.0 “Termination”.

6.0 BDS'S ADDITIONAL RESPONSIBILITIES:

6.1 Utilities & Maintenance. Except as otherwise provided herein, BDS
shall contract and pay for all utility or maintenance services provided to the Premises,
including water, gas, electricity, telephone, sewage, janitorial, snow removal and other

maintenance services.

6.2 Security of Premises. BDS shall assume complete responsibility for
security of the Premises, and the facility improvements, buildings and property located
thereon and therein. MPA assumes no responsibility to BDS for the secutity of the
Premises, but reserves the right to police the use of the Premises as to fire or other
hazard without assuming responsibility or obligation in connection therewith.

6.3 Liens and Encumbrances. ‘BDS shall keep the Premises free and clear
of all liens and encumbrances arising from its use and occupancy of the Premises.

6.4 Qualification to do Business in Maryland. At all times during the
Term BDS is and shall continue to be legally qualified to do business in the State of

Maryland.

6.5 Signs. Signs or placards of an advertising or promotional nature may not
be painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent of MPA.

6.6 Rules, Reqgulations and Laws. BDS agrees to comply with all
applicable rules and regulations or ordinances of MPA.pertaining to the Premises or any

bulldings or other structures located thereon for the general safety and convenience of
MPA, MPA's tenants, invitees, licensees and the general public. BDS further agrees to
comply with all applicable federal, state and municipal laws, ordinances and regulations.
BDS further agrees to indemnify, defend and hold harmless MPA, its agents and
employees from any liability or penalty which may be imposed upon MPA by
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governmental authority by reason of any violation by BDS or its agents.

Z.0 LIABILITY, RESPONSIBILITIES, INDEMNITY & INSURANCE:

7.1 Liability. MPA shall not be liable to BDS for any loss, injury or damage
to BDS or BDS's property from any cause unless such cause is due to MPA negligence.

7.2 Environmental Responsibilities.

(a) BDS'S Responsibilities, BDS shall ascertain and abide by all
applicable environmental standards set by federal, state or local laws, rules or
regulations related to BDS' performance of its obligations pursuant to this AGREEMENT
& LEASE and/or BDS' use and occupancy of the Premises (hereinafter referred to as
“Environmental Standards”). BDS shall establish and maintain a program of compliance
with all applicable Environmental Standards. BDS shall monitor its compliance with
Environmental Standards and immediately halt and correct any incident of non-

compliance.

(b) Non-Compliance. In the event of any incident of non-compliance
with Environmental Standards, BDS shall:

(1) Give MPA immediate notice of the incident, providing as
much detail as possible;

(2) As soon as possible submit a written report to MPA,
identifying the source or cause of the non-compliance and the method or action
required to correct the problem; and,

(3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.

(c) BDS'S Liability for Non-Compliance. BDS shall be liable for all

envitonmental losses, including but not limited to, costs, expenses, losses, damages,
actions, claims, penalties, fines and remedial or cleanup obligations arising from its
failure to comply with Environmental Standards.

7.3 Insurance & Indemnity.

(a) BDS agrees to indemnify, protect, defend and save harmless MPA, its
agents and employees, from and against all suits, actions, daims, demands, damages,
losses, expenses and costs of every kind and description to which MPA, its agents or
employees may be subjected by reason of injury to or death of persons or by reason of
injury or damage to, or destruction of property of any person, firm or corporation by
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_ reason of negligence of BDS or its officers, agents or employees, contractors, sub-
contractors, invitees and licensees, unless caused by the negligence of MPA, regardless
of whether such suits, actions, demands, damages, losses, costs and expenses be
against or sustained by MPA, its agents and employees or be against or sustained by
others to whom MPA , its agents or employees, may become liable.

(b) BDS shall at all times during the Term of this AGREEMENT & LEASE,
maintain such worker’s compensation or employer’s liability insurance as may be

required by law.

(c) BDS shall also maintain at its expense, general liability insurance with
minimum limits of $3,000,000. per occurrence and $3,000,000 per aggregate for bodily
injury and property damage and $1,000,000 (any one fire) for Fire Legal Liability for the
protection of MPA and BDS against any daims, suits, demands, or judgements by
reason of personal injury including death and for any claims of damage to property
occurring on or about the Premises in any manner arising outof or as a result of the
. occupancy thereof by BDS. MPA shall be named as Additional Insured under said
insurance and Certificates of Insurance shall be forwarded to MPA providing proof of

coverage.

(d) BDS shall also maintain throughout the Term of this AGREEMENT &

LEASE, at its sole cost and expense, property insurance to insure against damage to or
loss of the improvements on the Premises, including all fixtures and equipment, said
property insurance to be in the amount sufficient to provide coverage for the full
replacement and restoration of the improvements.

(e) BDS shall also maintain throughout the Term of this AGREEMENT &
LEASE, at its sole cost and expense, automobile liability insurance which shall include all
hired and non-owned vehicles with a minimum fimit of liability of $2,000,000 bodily
injury per person and $2,000,000 for property damage. This policy shall be written on

a per occurrence basis.

() Nothing contained herein shall require MPA to insure against any loss
occasioned by fire or other casualty to persons or tangible personal property or fixtures
of BDS, its agents or employees, assignees, sublessees, bailors or invitees or of any
other person, firm or corporation upon any part of the Premises.

(g) BDS shall not use the Premises in such-a manner (unless permitted
under this AGREEMENT & LEASE) which would cause an increase in the existing rates of
insurance applicable to the buildings or structures of which the Premises are a part. If
it nevertheless does so, then, at the option of MPA, the full amount of any resulting
increase in premiums paid by MPA with respect to the buildings or structures of which
the Premises are a part, and to the extent allocable to the Term of this AGREEMENT &
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LEASE, may be added to the amount of rental specified in Section 3 supra and shall be
paid by BDS to MPA upon the monthly rental day next thereafter occurring.

7.4 Liens. Atall times prior to termination of this AGREEMENT & LEASE,
BDS shall defend, indemnify and hold harmless MPA against all liens and charges of any
kind or nature that may at any time be established against the Premises or any
improvements thereon or any part thereof as a consequence of any act of BDS or its

contractors, agents or employees.

7.5 Defense Against Suits. BDS shall promptly pay any and all costs or
expenses (including actual attorney’s fees and consultant fees) which may be incurred

by MPA as well as any judgments or decrees in favor of MPA:

(a) in enforcing the obligations of BDS under the covenants, terms or
provisions of this AGREEMENT & LEASE;

(b) in obtaining possession of the Premises as the result of any default
by BDS or otherwise;

(c) in defending any suit or proceeding brought against MPA for the
violation by BDS of any law, ordinance, rule or regulation;

~ (d) in defending any action or suit for damages because of any failure,
neglect or default on the part of BDS.

7.6 Notice of Damage or Injury. Inthe event of any injury to persons or

damage to property on the Premises, BDS shall immediately notify MPA in writing and
shall promptly thereafter furnish to MPA copies of all reports given to BDS's insurance

carrier or catriers.

8.0 _DAMAGE, DESTRUCTION AND CONDEMNATION:

: 8.1 Partial Destruction. If, during the Term, the Premises are partially

destroyed from any force majeure cause, MPA shall promptly restore the Premises to

" substantially the same condition as they were in immediately before destruction. Such
destruction shall not terminate this AGREEMENT®& LEASE. If the existing laws do not
permit the restoration, either party can terminate this AGREEMENT & LEASE
immediately by giving notice to the other party. MPA and BDS agree that BDS' rental
shall be abated for that portion of the Premises being restored with such abatement to
continue until such destroyed Premises are refurbished and available for use.

8.2 Total Destruction. If, during the Term, the Premises are totally
destroyed from any cause, MPA shall have the option either:
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(a) to provide BDS with a reasonable approximation of the time
necessary to conduct necessary repairs or restoration and repair or restore the damage
within the designated time period (which in no event shall be longer than two hundred
forty (240) days), in which event such destruction shall not terminate this AGREEMENT
& LEASE. MPA and BDA agree that BDS' rental shall be abated for that portion of the
Premises being restored with such abatement to continue until such destroyed Premises

are refurbished and available for use; or

(b) to give notice to BDS within thirty (30) days of such destruction
terminating this AGREEMENT & LEASE as of the date specified in the notice, which date
shall not be less than thirty (30) days nor more than sixty (60) days after the giving of
the notice. If the existing laws do not permit the restoration, either party can
terminate this AGREEMENT & LEASE immediately by giving notice to the other party.
Total destruction shall be any destruction which precludes BDS from performing any

significant portion of its operations at the Premises.

9.0 _DEFAULTAND REMEDIES:
9.1 Default. The occurrence of any of the following shall constitute a
default by BDS:

(a) Default in Rent. Failure to pay when due any rental or other
charge, if the failure continues for ten (10) business days after notice has been given to

BDS;

(b) Default in Other Covenants. Failure to perform any other
provision of this AGREEMENT & LEASE if such failure to perform is not cured within

thirty (30) days after written notice thereof has been given to BDS. If the default
cannot be reasonably cured within thirty (30) days, BDS shall not be in default if BDS
commences to cure the default within the thirty (30) day notice period and proceeds
with reasonable diligence in good faith to cure the default as soon as reasonably

practicable;

(c) Insolvency. To the extent permitted by the U.S. Bankruptcy Code,
any of the following: the insofvency of BDS; an assignment by BDS for the benefit of
creditors; the filing by BDS of a voluntary petition in bankruptcy; an adjudication that BDS
is bankrupt or the appointment of a receiver for the properties of BDS; the filing of an
involuntary petition of bankruptcy and failure of BDS to secure a dismissal of the petition
within sixty (60) days after the filing: the attachment of or the levying of execution on
BDS's lease hold interest hereunder and failure of BDS to secure a discharge of the
attachment or release of the levy of execution with sixty (60) days; and
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(d) Abandonment. Abandonment and vacation of the Premises
without consent of MPA (failure to occupy and operate the Premises for sixty (60)
consecutive days shall be deemed an abandonment and vacation).

9.2 Notices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that BDS performs

the relevant provision of this AGREEMENT & LEASE or pay the rental or charges which
are in arrears, as the case may be, within the applicable period time.

9.3 MPA Remedies in Case of BDS Default. MPA shall have the following

remedies if BDS is in default and such default is not cured. These remedies are not
exclusive, and the election of one remedy shall not preclude an election of any other

remedy at a later time.

(@) Termination of Agreement & Lease and Right to Possession.

MPA may, at its option, terminate this AGREEMENT & LEASE and terminate BDS' right
to possession by giving written notice of termination to BDS. Upon receipt of such
notice, BDS shall vacate the Premises immediately and within thirty (30) days thereafter
remove any property of BDS, including any fixtures that BDS is required to remove at
the end of the Term and perform any cleanup, alterations or other work required to
feave the Premises in the condition required at the end of the Term of this AGREEMENT

& LEASE, and deliver all keys to the MPA.

(b) Re-entry and Distraint. MPA may, at its option, terminate this
AGREEMENT & LEASE and re-enter the Premises and distrain upon any of BDS's
property. :

(c) Liguidated Damages. MPA shall have the right to receive from
BDS as of the date of termination the following sums as liquidated damages and not as
a penalty:

(1) The amount of the unpaid rental accrued and due at the time

of the termination of this AGREEMENT & LEASE;

(2) The amount, at the time of the award of a subsequent lease
to a third party, by which the unpaid rental for the rest of the Term of this AGREEMENT
& LEASE exceeds the rental obtained from a subsequent lease to a third party provided
that the amount of the loss of rental does not exceed such amount that BDS proves
could have been reasonably avoided by MPA mitigation; and |

‘ (3) Any other amount, and court costs, necessary to compensate
MPA for all detriment proximately caused by BDS's default, including the reasonable
costs of any cleanup, refurbishing, removal of BDS's property and fixtures, or any other
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expense occasioned by BDS's failure to quit the Premises upon termination and to leave
them in condition specified herein.

9.4 Use of Abandoned Property. Provided MPA gives prior written notice
to BDS, MPA may:

(a) use all or any part of BDS' personal property and trade fixtures
remaining on the Premises beyond thirty (30) days after termination of this
AGREEMENT & LEASE without compensation to BDS and wnthout liability for such use or

damage; or

(b) store all or any of BDS' personal property and trade fixtures for the
account of and at the expense of BDS.

9.5 MPA Obligation to Relet. Following termination, MPA shall make all
reasonable efforts to relet the Premises; provided that MPA shall have no obligation to

relet for any use or purposes inconsistent with MPA's interests or to relet to a person
or entity that MPA may, in the reasonable exercise of its judgment, consider
objectionable. In reletting the Premises, MPA may relet all or part of the Premises,
alone or in conjunction with other properties, for a term longer or shorter than the
term of this AGREEMENT & LEASE, upon any reasonable terms and conditions. If MPA
relets the Premises, rental that MPA receives from reletting shall be applied to the

payment of:
First, any indebtedness from BDS to MPA other than rental due from BDS;

Second, all costs, including for maintenance, incurred by MPA in reletting;

Third, rental due and unpaid under this AGREEMENT & LEASE. After
deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of
future rental as rental becomes due under this AGREEMENT & LEASE. In no event shall
BDS be entitled to any excess rent received by MPA. If, on the date rent is due under
this AGREEMENT & LEASE, the rental received from the reletting is less than the rental
due on that date, BDS shall pay to MPA, in addition to the remaining rental due, all
costs, including for maintenance, MPA incurred in reletting that remain after applying
the rental received from the reletting as provided in this subsection.

10,0 TERMINATION:

10.1 Surrender. Upon expiration or earier termination of this AGREEMENT &
LEASE, BDS shall surrender the Premises in the same condition as received except for
ordinary wear and tear and destruction to the Premises, except for alterations which
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BDS has a right to remove or is obligated to remove. BDS shall pay for or perform all
restoration made necessary by its use of the Premises (except for normal wear and
tear) and/or the removal of any alterations or removal of BDS's personal property.

10.2 BDS Termination. BDS may elect to terminate this AGREEMENT &
LEASE upon ninety (90) days written notice to MPA if BDS is prohibited from use of the -
Premises or from conducting its business in Maryland or the United States as a result of
the lawful act of any governmental authority in the United States of America.

10.3 MPA Termination. MPA may terminate this AGREEMENT & LEASE upon
ninety (90) days written notice to BDS if MPA is prohibited from performing its
obligations herein as a result of the lawful act of any governmental authority in the

United States of America.

11.0 POWERS OF MPA:

It is understood and agreed that MPA is an instrumentality of the Department of
Transportation of the State of Maryland and can only exercise those powers expressly
granted to it by the pertinent acts of the General Assembly of Maryland, or those
powers which are necessarily implied from the powers which are expressly granted.
MPA is also subject, in some of its operations, to regulation by the United States of
America and agendies or commissions thereof. In the event MPA is temporarily or ‘
permanently prevented, restricted or delayed by statute, regulation or court decision in |
the performance of any or all of the duties and obligations imposed upon it or assumed
by it under the terms and provisions of this AGREEMENT & LEASE, MPA and its officers,
agents and employees shall not be liable directly or indirectly for any costs, losses,
damages, injuries or liabilities caused to or suffered or incurred by BDS or any other
legal entity in connection with, or as the resuit or, or growing out of any such
prevention, restriction or delay. MPA represents and warrants that it is presently
empowered under Maryland law to enter into this AGREEMENT & LEASE and to perform
any and all of the duties and obligations imposed upon it or assumed by it under the
terms and provisions of this AGREEMENT & LEASE.

12.0 FORCE MAJEURE:

(a) MPA and BDS shall not be liable for any failure, delay or interruption
in performing their individual obligations hereunder due to causes or conditions beyond
their control, including without limitation thereto, acts of God, act or state of war, order
by any agency or commission of the United States of America, public emergency,

strikes, boycotts, picketing, and work stoppages.

(b) Except for a strike, riot, act of God or any act or state of war or
public emergency or Government regulations, no abatement, diminution or reduction of
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the rent or other charges payable by BDS shall be claimed by or allowed to BDS for any
inconvenience, interruption, cessation or loss of business or other loss caused, directly
or indirectly, by any present law, rule, requirement, order direction, ordinance or
regulation of the United States of America, or of the State, county or city governments,
or of any other municipal, governmental or lawful authority whatsoever, or by priorities,
rationing or curtailment of labor or materials, or by war or any matter or thing resulting
therefrom, or by any cause or causes beyond the control of MPA, nor shall this
AGREEMENT & LEASE be affected by any such cause.

(c) BDS or the MPA (depending upon whoever daims Force Majeure)
shall bear the burden of proof of the Force Majeure defense.

13.0 GENERAL PROVISIONS:

13.1  Assignment & Subletting. BDS shall not assign this AGREEMENT &
LEASE nor sublet the Premises in whole or in part, without the prior written consent of
MPA and approval of the Maryland Board of Public Works. Consent by MPA to any
assignment or subletting shall not operate to release BDS from any of its obligations
under the terms of this AGREEMENT & LEASE. Without prejudice to the foregoing, and
subject to Board of Public Works prior approval, BDS may sublet the Premises to any
automobile manufacturers or receivers/shippers of farm and industrial vehicles deemed

reputable by MPA.

13.2 Notices. Any notice permitted or required to be served upon any
party shall be in writing and served personally or sent by certified mail, return receipt
requested, at the addresses set forth below. Notices will be effective upon receipt or
first attempted delivery. Either party may change its address by notifying the other
party of the change; thereafter, notice shall be given at such substituted address.

TO BDS:
Bennett Distribution Services

P.O. Box 569
McDonough, GA 30253

TO MPA:
Executive Director
Maryland Port Administration
The World Trade Center, 20th Floor
Baltimore, Maryland 21202

13.3 Waivers. No waiver by either party at any time of any of the terms,
conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed or
, . taken as a waiver at any time thereafter of the same or any other term, condition,
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) covenant or agreement herein contained, nor of the strict and prompt performance

thereof by the other party.

13.4 Applicable Law. Itis expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be construed according
to the laws of the State of Maryland and any applicable federal law. Any suits arising
under this AGREEMENT & LEASE shall be brought and prosecuted in the Federal or
State courts in the State of Maryland or before the Federal Maritime Commission where

applicable.

13.5 Binding Effect. This AGREEMENT & LEASE shall bind the parties,
their successors and assigns.

~ 13.6  Authority. Each individual executing this AGREEMENT & LEASE on
behalf of a party represents and warrants that he or she is duly authorized to execute
and deliver this AGREEMENT & LEASE on behalf of such party.

13.7 Severability. The invalidity of any provision of this AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the
validity of any other provision of this AGREEMENT & LEASE.

13.8 Headings. The headings contained herein are for convenience and
reference only and are not intended to define or limit the scope of any provision of this

AGREEMENT & LEASE.

13.9 Quiet Enjoyment. MPA covenants and agrees that so long as BDS is
not in default hereunder, it shall quietly enjoy the Premises.

13.10 Survival. All representations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be performed or
observed, in whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, including (without limitation) the obligations of BDS pursuant to Section 7
hereof, shall survive the termination of this AGREEMENT & LEASE.

13.11 AGREEMENT & LEASE for Sole Benefit of Parties. The parties
intend that the mutual covenants contained in this AGREEMENT & LEASE shall be for

the sole benefit of the parties and that no other: person, corporation or other entity is

" intended to be a beneficiary of this AGREEMENT & LEASE.

13.12 Amendments. This AGREEMENT & LEASE may be amended from time
to time provided the parties mutually agree to such amendment and the amendment is
stated in writing in a document making specific reference to this AGREEMENT & LEASE
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and signed by both parties, subject to the approval of the Maryland Board of Public
Works.

13.13 Duties, Liabilities, Obligations Cumulative. Any and all of the

duties, liabilities or obligations imposed upon, or assumed by, either party hereto or
under the terms and provisions of this AGREEMENT & LEASE shall be taken and

construed to be cumulative.

13.14 Remedies Cumulative. Al remedies provided in this AGREEMENT &
LEASE shall be taken and construed to be cumulative; that is, in addition to any and all

other remedies provided to the parties at law or in equity.

13.15 Consent to Jurisdiction. BDS hereby consent to the jurisdiction of
any court of the State of Maryland with respect to any claim that Lessor may have

against Lessee arising from any matter relating to this Lease.

13.16 Integration. This AGREEMENT & LEASE constitutes the entire
agreement between MPA and BDS with respect to the Premises and supersedes all prior
agreements, oral or written, between the parties. There are no terms, obligations or
conditions other than those contained herein. No statement or writing subsequent to
the date hereof purporting to modify or amend the terms and conditions hereof shall be
binding unless evidenced by an agreement in writing signed by a duly authorized
representative of both parties making specific reference to this AGREEMENT & LEASE.

(END)
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IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT &
LEASE to be duly executed as of the day and year first above written.

BENNETT DISTRIBUTION SERVICES

Print Name: é éé L 7o
d vy

Print Tite: jaes }O,f-m il

MARYLAND PORT ADMINISTRATION

-/ ’

BY:

M. Kathlegnh/Broadwater,
Acting ExXecqitive Director

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

2 (Tl —

Assistant Attorney General
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MPA ROUTING MEMO

FROM: Trisha VanDaniker

PHONE: 410-385-4747

DATE: ApRiL 11,2005

- PLEASE ROUTE THIS DOCUMENT IN THE ORDER LISTED BELOW AS SOON AS POSSIBLE

P Delays in approvals will delay finalization of this transaction. If the person indicated below is not
available to sign this document, an authorized alternate (if any) should sign instead.

SUBJECT: Agreement & Lease between MPA and Bennett Distribution Services

DESCRIPTION: Temm: three (3) years béginning April 1, 2005.
Premises: 5.53 acres and 7,500 square feet of shed of shed space in Building

94A, DMT.
Rental: $12,950.83 per month for lease year 1, CP! increases for years 2 and 3.

Minimum Guarantee: 1,000- import/export vehicles per

» ECIAL INSTRUCTIONS:  Please sign below and in the appropriate space on the lease to

indicate your approval.
D Name/Department: Signature/Date:
1. Peter Taliaferro/Assistant Attorey General W 1 AR 225
)
2. Kathy Broadwater/Acting Executive Director NS
| Y, k Haa10s
D ECEIVE
DEPUTY EXECUTIVE DIRECTOR APR 11 2005
* PLEASE RETURN TO: Trisha VanDaniker, Prqperty MESISSATIORNE
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Towson Reporting Company
410-828-4148

FOR THE DISTRICT OF MARYLAND
BALTIMORE DIVISION
In re:

PREMIER AUTOMOTIVE SERVICES, INC. Chapter 11

Debtor Case No. 05-20168-JS
/
PREMIER AUTOMOTIVE SERVICES, INC.
Plaintiff
Vs Adversary No.
05-1378-3S
ROBERT L. FLANAGAN, et al.
Defendants
/

The deposition of JOSEPH ROBERT HUBER was
held on Friday, September 16, 2005, commencing at 10:02
A.M. at the Law Offices of Shapiro Sher Guinot &
Sandler, 36 South Charles Street, Suite 2000, Baltimore,
Maryland 21201-3147, before Sandra A. Slater, Notary

Public.

REPORTED BY:

Sandra A. Slater, RPR, CCR

GORE BROTHERS
410-837-3027

Whitman Reporting-Rockville
301-279-7599
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Towson Reporting Company GORE BROTHERS

were dealing in the kind of industrial or agriculture,

really agriculture equipment, that Case and Premier were

dealing inv?

A I can't think of anything specific right
now, no.
Q Are you aware of any written standards at

MPA regarding through-put requirements to be applied to
leases at the Dundalk Marine Terminal?

A Written standards, no.

Q If there were written standards would you
know about them?

A In my present position probably not.

Q Would you have known about them in some
prior position?

A Prior position doing leases, yes.

0 All right. So certainly when you were
engaged with Premier had there been a written standard
you would have known about it?

A Yes.

0 Okay. Fair enough. At the time that you

were involved in leases how did MPA determine what

Page 45 ||
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Page 1
IN THE UNITED STATES BANKRUPTCY COURT 62%3
FOR THE DISTRICT OF MARYLAND 4%2%;,
BALTIMORE DIVISION dig’

In re:

PREMIER AUTOMOTIVE SERVICES, INC. Chapter 11

Debtor Case No. 05-20168-JS
/

PREMIER AUTOMOTIVE SERVICES, INC.

Plaintiff

V. Adversary No.
05-1378-JS
ROBERT L. FLANAGAN, et al.

Defendants

The deposition of DAVID MICHAEL THOMAS was
held on Monday, October 3, 2005, commencing at 2:25
P.M. at the Law Offices of Shapiro Sher Guinot &
Sandler, 36 South Charles Street, Suite 2000, Baltimore,
Maryland 21201-3147, before Sandra A. Slater, a Notary

Public.

REPORTED BY: Sandra A. Slater, RPR, CCR

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
» 410-828-4148 410-837-3027 301-279-7599
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Towson Reporting GORE BROTHERS Whitman Reporting - Rockville

Page 19 %

O Property?
A Mike Miller's shop.
0 So he makes that determination; is that

what you're saying?

A Yes, vyes.

Q Are there any written policies or
procedures that you're aware of that address the issue
of determination of through put requirement?

A Not that I'm aware of.

Q Are there any other policy or procedures in
writing that you're aware of that discuss the standards
to be applied in determining particular lease terms from
tenant to tenant?

A I would say that we try to model contracts
so that they're based on a volume of cargo, a bunch of
different parameters that we try to base those contracts
to be similar to contracts with a customer that has the
same volume, same type cargo. Those contracts, we try
to build those contracts so they treat each other the
same.

Q So your goal, at least to some extent, is

410-828-4148 410-837-3027 301-279-7599
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to maintain consistency within classes of tenants; is

that what you're saying?

A Yeah.
Q Or categories of tenants?
A And there's variables, it's how much volume

overall, the length of the contract that they're willing
to sign, the amount of volume that they're willing to
commit to that contract over that period of time.
There's variables involved.

Q So I take it -- strike that. But there's
nothing in writing, is there, or is there that describes
for you the various criteria and the criteria to be
applied in deciding what terms and conditions should go
with what tenant?

A I don't recall seeing something in writing,
it's institutional knowledge and it's a negotiation.

Q So if a new prospective tenant comes along
and hypothetically there is available space if you
wanted to lease that space, how do you determine at MPA

the terms and conditions that you are going to negotiate

for with respect to that prospective tenant, what

—————————————————————————————————————————

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
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process do you go through internally?

We would look at the contracts that we have

already executed for similar type of cargo, similar

similar functions that the contract is going to

execute for that customer. That's the way we would

And?
That's it.

And then you would put together a proposed

Correct.

Based on those criteria?

Correct.

And then negotiate from there?
Correct.

How do you decide when to stop the

I mean when to say we're not going to cross

that line, we're not going to give you this, we're not

going to give you that? What mechanisms?

1
1 2 A
3
4 volumes,
5
6 start.
7 Q
8 A
9 Q
10 lease?
~N 11 A
/
12 Q
13 A
14 0
15 A
16 Q
17 negotiation,
18
19
20 A
21 Q
Towson Reporting
410-828-4148

It's a business decision, market force.

Who makes that decision?
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1 A Ultimately, the executive director.

2 Q But in fact, do you do it in consultation
3 as a group, you and Mike and Mr. Royster --

4 A Correct.

5 Q —-— or do you make a recommendation to Mr.

6 Royster; how does that work?

7 A It would be in consultation. If he asked

8 for a recommendation we'll make a recommendation, but

9 usually in consultation. All of our contracts are

10 reviewed as a group.
11 Q And you're saying that at least one of your \
12 goals is to maintain consistency within specific classes i
13 of customers?
14 A Yes.
15 Q How many categories of customers do you

16 have; 1is that a gquestion you can answer easily or not?
17 A I can tell you the type of commodities that

18 we handle in the Port.

19 0 Okay.
20 A We handle containers, we handle forest
21 products, we handle cruise passengers, we handle new )

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
410-828-4148 410-837-3027 301-279-7599
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1 IN THE UNITED STATES BANKRUPTCY COURT CE
¥ 5 _
/ FOR THE DISTRICT OF MARYLAND G, |
) ’é%? :
2 BALTIMORE DIVISION { i
3 In re:
' 4  PREMIER AUTOMOTIVE SERVICES, INC. Chapter 11 .
5 Debtor Case No. 05-20168-JS %
/
;
) :
PREMIER AUTOMOTIVE SERVICES, INC.
7
Plaintiff H
4
v. Adversary No. :
] o 05-1378-JS |
»
10 ROBERT L. FLANAGAN, et al.
4
11 Defendants |
/
[ ]
12
13 The deposition of DAVID MICHAEL THOMAS was
14 held on Monday, October 3, 2005, commencing at 2:25
[ ]
15 P.M. at the Law Offices of Shapiro Sher Guinot & i
16 Sandler, 36 South Charles Street, Suite 2000, Baltimore, %
17 Maryland 21201-3147, before Sandra A. Slater, a Notary i
18 Public. ‘
19
20
. 3+
? 21 REPORTED BY: Sandra A. Slater, RPR, CCR
Towson Repotting ‘ GORE BROTHERS Whitman Reporting - Rockville

» 410-828-4148 410-837-3027 301-279-7599
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1 Q Have you talked about -- other than with
) 2 your lawyers, have you talked to any of the executives
3 at MPA about that issue since the lawsuit was filed?
4 That's since April.
)
5 A No.
6 Q Are there any policies at MPA regarding the
J . .
7 types of tenants you will deal with and you won't deal
8 with in terms of their business record or?
D 9 A I'm not aware of any written policies.
10 Q Are there any unwritten policies, I mean
> 11 standards that you generally apply that you're aware of?
12 If you're not, then that's the answer.
13 A I'm sure common sense would prevail that we
»
14 wouldn't do business with companies if we were aware of
15 certain criminal activity.
» |16 0 Well, I'm not asking you to speculate, I
17 just want to know whether there are any policies that
» 18 you're aware of or directives.
19 A No.
20 MR. FAX: Can we go off the record for a
®
21 second? ‘

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
® 410-828-4148 410-837-3027 301-279-7599



f;@ Page 113 |
31 IN THE UNITED STATES BANKRUPTCY COURT Q:’\}
* .é/ .
> FOR THE DISTRICT OF MARYLAND -ﬁ(
2 BALTIMORE DIVISION
3 In re: *
]
4 PREMIER AUTOMOTIVE SERVICES, INC.,* Chapter 11
5 Debtor. * Case No.:
4 6 * 05-20168-JS
7 ¥ k k * * Kk K Kk K* K X * K K, Kk X * * k¥ * *k * * * *x * K
) 8 PREMIER AUTOMOTIVE SERVICES, INC.,* VOLUME III
9 Plaintiff, *
10 v. * Adversary No.
’ j 11 ROBERT L. FLANAGAN, et al. * 05-1378-JS
12 Defendants. *
. 13 * Kk * Kk Kk * K K *x Kk * Kk % X X *x X * K * * *x * * * * *x (
14 The continuation of the deposition of ?
15 MICHAEL W. MILLER was held on Thursday, October 6, g
» :
16 2005, commencing at 8:05 a.m., at the Law Offices of
17 Shapiro, Sher, Guinot & Sandler, 36 South Charles
[ ] 18 Street, Baltimore, Maryland, before Tanya M. Congo,
19 Notary Public and Certified Shorthand Reporter.
" F 20
®
;"{21 REPORTED BY: Tanya M. Congo
4
Towson Reporting GORE BROTHERS Whitman Reporting - Rockville

[ ) 410-828-4148 410-837-3027 301-279-7599
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Page 179
Q. Do you know whether the MPA has any .

written standards or guidelines concerning -- or
policy, standards, guidelines or policy written
concerning the issue of contracting with a convicted
felon?

MR. TALIAFERRO: Objection to the
extent that there's a distinction here that may not
be pertinent to this case. There may be some that
relate to the kind of contracting that's different
from this, but not within the scope of this
particular --

BY MR. FAX:

Q. All right. Let's break it down. There
are several different subcategories here that I'm
interested in. The first is whether there is any
written policy or set of standards or guidelines
concerning any kind of contracting whatsoever?

A. No, there are none.

Q. And there are none, then, with respect to

contracting or leasing property at the Dundalk Marine

Terminal; is that right?

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
410-828-4148 410-837-3027 301-279-7599
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1 A. Correct.

2 Q. All right. Are there any unwritten )
3 standards or guidelines with which you are familiar

4 at the MPA concerning contracting with convicted

5 felons?

6 MR. TALIAFERRO: Again, this calls for

7 —_

8 BY MR. FAX:

9 Q. Anything?
10 MR. TALIAFERRO: -- legal knowledge.
11 MR. FAX: Oh, no, no, no. }
12 MR. TALIAFERRO: We're excluding
13 knowledge of the State procurement process?

14 BY MR. FAX:

15 Q. Yeah. Yeah. Yeah. 1I'm talking about --
16 I'm not talking about a COMAR or anything like that.
17 A. Okay.

18 Q. I'm talking about a written policy

19 generated by MPA, or to which MPA has subscribed,

20 that's circulated within the office?

21 A. No, there's no written policy. f

Towson Reporting GORE BROTHERS Whitman Reporting - Rockville
410-828-4148 410-837-3027 301-279-7599




THIS SUBLEASE and AGREEMENT made as of the lst day
of October, 1970, by and among DOCKSIDE STORAGE COMPANY, INC.,
a Maryland corporation (hereinafter called "Landlord"),

R. G. HOBELMANN & COMPANY, INC., a Maryland Corporation
(hereinafter called “Sublandlord") and HARBOR ENTERPRISES,

INC., a Maryland corporation (hereinafter calleé “Tenant™) .

WHEREAS, By a Lease dated as of June 17, 1965, from
Maryland Port Authority {("Authority") to Landlord (hereinafter
called the “Main Lease") Landlord leased certain premises
constituting part of the Dundalk Marine Terminal (“Terminal™),
in the City of Baltimore, State of Maryland from Authority,
which premises consist of 6.617 acres, more or less, and are .’

more particularly described in the Main Lease; and

WHEREAS, by a Sublease dated June 17, 1965 {the
“Hobelmann Sublease“) Landlord subleased to Sublandlord a
portion of said 6.617 acres consisting of approximately 1,500
square feet of office space and approximately four (4) acres
of Outside Storage Area comprising approximately the easterly

two-thirds of said 6.617 acres; and

WHEREAS, Tenant desires to lease a strip of land

approximately 100 feet by 340 feet in dimension which is

situate at the northeast corner of the aforesaid 6.617 acres,
more or less, lies within the premises leased to Sublandloxd
as Outside Storage Area pursuant to the Hobelmann Sublease,
and is shown outlined in red on the plat attached hereto as
Exhibit 1, said strip of land being hereinafter called the

“Subleased Premises"”, and

WHEREAS, Tenant desires to lease the Subleased Premises
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WHEREAS, in order to assure Tenant of the right to
occupy the Subleased Premises until September 30, 1985, Land-~
lord must exercise its option to renew the Main Lease for at
least one (1) additional term of ten (10) years commencing on
November 1, 1975 and Landlord and SubLandlord must extend the
term of the Hobelmann Sublease (which expires on October 31,

1980) until September 30, 1985; and

WHERFAS, Landlord is willing to exercise its option
under Main Lease as aforesaid and Landlord and Sublandlord are
willing to extend the term of the Hobelmann Sublease until

September 30, 1985.

NOW, THEREFORE, THIS SUBLEASE AND AGREEMENT WITNESSETH,
that in consideration of the payment of the sum of One Dollar
($1.00) paid by each of the parties hereto to the other and
other good and valuable considerations, the receipt of which
is hereby severally acknowledged, and of the covenants and
agreements herein contained to be performed by the parties
hereto, Landlord, Sublandlord and Tenant, for themselves,
their suacessors and assigns, hereby covenant and agree as

follows:

ARTICLE I

Covenants of Landlord and Sublandlord

1.1 Landlord hereby covenants and agrees with
Sublandlord and Tenant that it shall exercise the right and
option granted to it pursuant to Section 3.2 of the Main Lease
to renew thé Main Lease for the first additional term thereof,

which additional term will commence on November 1, 1975 and end

An Ortahar 1. 1988 . and chall faithfullv and timelv verform
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1.2 Landlord and Spblandlord hereby agree to amend
and modify the Hobelmann Sublease by changing the term thereof
from fifteen {(15) years commencing November 1, 1965 to nineteen
(19) years and eleven (11) months commencing November 1, 1965

and ending September 30, 1985.

1.3 Landlord hereby agrees that in the event of
termination of the Hobelmann Sublease prior to the expiration
of the term hereof, Landlord shall recognize Tenant's rights
under this Lease and shall not disturb Tenant's use and
occupancy of the subleased premises so long as Tenant performs
and observes all of the terms, conditions and covenants of

this Sublease on Tenant's part to be performed and observed.

ARTICLE II.

Description of Leased Premises and Facilities

2.1 Sublandlord hereby subleases to Tenant, and
Tenant hires and takes from Sublandlord, subject to the terms
and conditions of the Main Lease and the Hobelmann Sublease
and upon the terms and conditions hereinafter set forth, all
that parcel of land, being one hundred (100) feet by three
hundred forty (340) feet in dimension, situate in the Dundalk
Marine Terminal, Baltimore, Maryland, as outlined in red on
the plat attached hereto as Exhibit 1, together with all improve-
ments thereon, and together with the right to use, in common
with others, the adjacent roads of the Dundalk Marine Terminal,

subject to the rules and regulations of the Authority.

ARTICLE III

Term of Sublease and Rental
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3.2 As rental for the subleased premises, Tenant
shall pay to Sublandlord the annual sum of Four Thousand Eight
Hundred Dollars ($ 4,800.00 ) payable in equal
monthly installments in advance, commencing on October i, 1970.
All other sums which Tenant is required to pay hereunder shall

be payable to Sublandlord as additional rent.

3.3 Tenant shall pay or reimburse Sublandlord for
the payment of (i) all utility charges for utility services
rendered to the subleased premises and {ii) all taxes
or benefit assessments levied by any governmental authority
with respect to the Subleased Premises and the improvements

thereon.

ARTICLE IV

Use of Premises

4.1 The demised premises and all rights of use or
access by Tenant as provided in this Lease shall be used by
Tenant exclusively for the handling, storage and serbicing of
motor vehicles imported through the Port of Baltimore and for

the handling and storing of parts for such motor vehicles.

- q.z Tenant shall have the right to construct at its
own cost and expense on the leased premises, one (1) or more
buildings or to alter or reconstruct existing buildings, the
plans and specifications of which shall be-subject to approval

by Sublandlord and the Director of Engineering of the Authority.

4.3 Tenant shall use the leased-premises and

facilities for the purposes herein described and in no case shall
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4.4 Tenant shall comply at all times in every respect
with any and all Federal, State, Authority and municipal laws,
ordinances, rules, regulations, orders and notices now or here-
after in force or effect which may be applicable to the use
of the leased premises and the buildings and improvemenés thereon
in the same manner and to the same extent as if Tenant were
the owner of the subleased premises and improvements thereon.

Tenant shall not commit any waste on the leased premises.

ARTICLE V

Ownership and Maintenance

5.1 Any and all improvements, structures or facilities
constructed or erected by Landlord, Sublandlord or Authority on
the subleased premises shall be and continue to be owned by

Landlord, Sublandlord or Authority, as the case may be.

~ 5.2 Any and all buildings, fixtures, machinery or
equipment installed or erected by Tenant upon the subleased
premises at Tenant's expense shall be owned by Tenant and may
be removed by it at its expense upon the termination of this
Sublease provided that Tenant is not then in default under the
terms and provisions of this Sublease. In the event that
Tenant elects to remove the same, it shall notify Sublandlorxrd
of such election prior to such termination and shall have
seventy—-five (75) days after such termination within which
to remove the same provided it agrees in writing to pay
monthly in advance a sum of money equal to the monthly pay-
ments og rent payable hereunder during the term which was
terminated. In the event that Tenant does not elect to remove

the said Euildings, fixtures, machinery and equipment, then
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consideration therefor. In the event of removal, Tenant shall
restore the leased premises except plings, to the condition
they were in prior to the installation or erection thereof

and shall surrender possession of the subleased premises in

a neat and orderly condition, ordinary wear and tear excepted.

5.3 ©Nothing contained herein shall authorize or
be construed to authorize Tenant to perform or fail to perform
any act which may in any wise encumber or change any of the
rights, title or interest of the Landlord, Sublandlord or the
Authority in and to any and all such property, and Tenant shall
not at any time or in any way do or fail to do any act or thing
which shall in any way encumber any of the xights, title or
interest of such parties in the subleased premises or subject
the estate of such parties therein to any claim by way of
lien or encumbrance, whether granted by operation of law or
by virtue of expressed or implied contract of Tenant, and any
claim to a lien thereupon arising from any act or omission of
Tenant shall accrue only against the interest and estate which

Tenant may have under the terms and provisions of this Lease.

5.4 Tenant shall at its sole cost and expense during
the entire term of this Sublease keep the demised premises and
improvements thereon and all parts thereof in good condition
and repair, both inside and outside, to the end that the demised
premises are at all times maintained in a condition comparable
to that existing upon the date of the commencement of this Lease.

Upon termination of this Lease or any renewal thereof, the
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'solely caused by the negligence of Indemnitees (or any of them)

without accumulation of debris or ‘trash. All paved areas shall

be maintained in good order and repair and in a swept condition.

5.6 In the event Tenant at any time refuses, neglects
or fails to perform any of its obligations contained in this
Article V sublandlord may, at its option, perform such obligationd
or cause them to be performed, and all amounts of money expended
by the Sublandlord in connection therewith shall be paid by

Tenant to Sublandlord as additional rent on demand.

ARTICLE VI

Indemnity and Insurance

6.1 As used herein the term “Indemnitees” includes
Landlord, Sublandlord, the Authority and any mortgagee of the
subleased premises. Tenant shall pay, indemnify and save
harmless Indemnitees, their agents and employees, from all suits,
actions, claims, demands, damages, losses, expenses and costs of
every kind and description to which the Indemnitees, their agents
and employees, may be subject by reason of injury to or death of
persons or damage to property of any person, firm, or corporation
whatsoever resulting from, in connection with or growing out
of any act of commission or omission of Tenant, its agents
or employees, assignees, sublessees, contractors or sub-contractotfs
on or about the leased premises or any improvements thereon, or

any part thereof, during the entire term of this Sublease, unless

regardless of whether such suits, actions, claims, damages, losse},

expenses or costs be against or sustained by Indemnitees, their

agents 6r employees may become liable. If requested by Indemniteg¢s

Tenant will undertake to defend, at its sole cost and exnense.
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6.2 Tenant shall at all times during the term of
this Sublease maintain such workmen's compensation or employer's
liability insurance as may be required by law and shall indemnify
and hold harmless the Indemnitees against any loss, claim or
demand of employees, agents, contractors and sub-contractors of

Tenant.

6.3 Tenant shall also maintain at its expense, and
furnish the Indemnitees with, at all times during the term of
this Sublease, a liability insurance policy or policies issued
by a responsible company or companies and in such form as are
satisfactory to the Indemnitees for the protection of the In-
demnitees and Tenant against any claims, suits, demands, or judg-
ments by reason or personal injury including death, and for any
claims of damage to property, occurring on or in proximity to
the subleased premises or arising out of or as a result of the
occupancy thereof by Tenant. Such liability insurance shall
provide limits of at least Two Hundred Fifty Thousand Dollars
($250,000.00) for property damage, Two Hundred Thousand Dollars
($200,000.00) in the event of injury or death of one (1) person,
and Five Hundred Thousand Dollars {$500,000,00) in the event
of injury or death of more than one (1) person, in any one (1)

occurrence.

Tﬁe limits of insurance established herein shall be
subject to increase upon request of the Sublandlord in the evént
that future circumstances indicate their inadequacy, to the
end that the limits of the same shall remain reasonable and

prudent in view of the risks.

«-"6.4 Tenant shall at all times durinag the term ofthis
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The proceeds of-such insurance shall be payable to Indemnitees

and Tenant, as their interests may appear.

In the event of fire or other casualty covered by
insurance, the proceeds of all such insurance shall be uséd
by Tenant to repair or replace the buildings; provided, howevei,
that 1f the proceeds of insurance are insufficient for such
purpose, then at the option of Tenant,’this sublease may be
terminated or Aay be continued in full force and effect, and,
if so continued Tenant shall promptly repair or replace the
buildings to the condition in which they were before such fire
or other casualty. In the event of any such termination,
Tenant agrees to remove all debris and to restore the subleased
premnises to its condition prior to the erection and construction
of such building or buildings, except pilings. The unexpended

insurance proceeds shall be paid over to Tenant.

6.5 Tenant covenants that it will not do or permit
to be done by its officers, employees, agents or invitees,
on or about or in proximity of the subleased premises, improve-
ments and facilities any act or thing which will invalidate
Tenant's fire, casualty, liability or other insurance policies

or violate the terms thereof.

6.6 All insurance policies required by this Sublease
shall provide that they cannot be cancelled.or terminated until
after at least thirty (30) days prior written notice has been
given to the Indemnitees. All insurance policies oxr appropriate
endorsements required to be procured by Tenant hereunder shall be

subject to approval by the Indemnitees and certificates thereof
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and maintain in full force and effect any and all of the insurancd
required under the terms and provisions of this Sublease, the
Sublandlord at its option may procure or renew such insurance
and all amounts of money expended by the Sublandlord in
connection therewith shall be paid by Tenant to the Sublandlord

as additional rent on the next rent payment date.

6.7 Tenant shall promptly pay any and all costs and
expenses and all judgments and decrees which may be incurred
by or obtained against the Sublandlord from time to time,
{a) in enforcing the covenants, terms or provisions of this
Sublease, (b) in obtaining possession, as the result of any
default by Tenant or otherwise, of the subleased premises,
{(c) in defending any suit or suits or proceeding brought
against the Sublandlord for the violation by Tenant of any
present or future law, ordinance, rule or regulation or (d) in
defending any action or suit for damages because of any failure,
neglect or default on the part of Tenant in respect to any
obligation herein contained on its part to be kept and performed.
If the Indemnitees, or any of them, shall, without fault on
their part, be made party to any litigation in respect to any
matter directly or indirectly growing out of this Sublease or
any renewal thereof, or relating to the demised premises, and
Tenant is af fault, Tenant shall pay all judgments, decrees
and costs\incurred by or imposed upon the Indemnitees in con-
nection tgerewith. All such judgments, decrees and reasonable
costs when paid by the Indemnitees shall become due and payable

immediatély by Tenant as additional rent.

P
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for any cause or reason, at any time to perform, observe or
comply with any of the terms, covenants, provisions and
conditions of this Sublease; (iii) abandonment by Tenant of all
or a portion of the Subleased Premises provided that non-use of a
portion of the same which may not be needed for the operation
of Tenant's business shall not be construed as an "abandonment";
(iv) the appointment of a receiver or liquidator of the Subleased
Premises orxr any part thereof or of Tenant, its assets or any
part thereof, or if Tenant shall be adjudicated a bankrupt

‘
or shall be insolvent, or if Tenant shall file a voluntary
petition under the Federal Bankruptcy Act or any Chapter thereof,
or make an assignment for the benefit of creditors or admit
in writing its inability to pay its debts generally as they be-
come due; (v) the assignment of this Sublease, the Subleased
Premises or any portion thereof, or the sublease of the
Subleased Premises or any portion thereof without the written

consent of Sublandlord.

7.2 1In the event Tenant defaults by failure to pay
any installment of rent within seven (7) days from the due
date thereof, or by abandonment o% all or any part of the demised
premises, Sublandlord, without demand or notice, shall have the
rights hereinafter set forth. 1In the event of any other default,
and such default be not corrected or cured within twenty (20)
days after written notice thereof from Sublandlord to Tenant,

Sublandlord shall have the rights hereinafter set forth.

7.3 1In the event of any default continuing in excess

of the stated, applicable period, Sublandlord shall have the
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terms approved by it, and in the event of such reletting Tenant

shall remain liable to Sublandlord for the rentals payable
hereunder for the balance of the term less such amounts as may

actually be received by Sublandlord as a result of such reletting

7.4 Upon the termination of this Sublease by the
expiration of the term hereof or by the exercise by Sublandlord
of any of its rights hereunder, the right, title and interest
of Tenant any any person, firm; corporation, receiver or trustee
claiming by, through or under it shall be terminated, amdthe
Sublandlord- shall have the right and authority to enter and

_take full possession of the subleased premises by force or
otherwise without notice and with or without legal process

to effect the reméval of any parties who may occupy any part

of said subleased premises. Further, in the event of any such
termination, each and all of Tenant's alterations, structures,
improvements and equipment installed, constructed or placed

on the subleased premises shall be and become the absolute pro-
perty of the Sublandlord without the payment of any consideration
therefor; provided, however, that if such termination occurs

upon the termination of this Sublease and Tenant is not then

in default, Tenant may remove its tangible personal property on
or about the subleased premises and any and all fixtures or
equipment installed by it at its expense as specified hereinbefore.
Such items of tangible personal’ property, gixtures and equipment
shall be removed by Tenant at its expense upon ;equest of

Sublandlord. R

ARTTCLE VTTY



1:9/28/70

conditions of this sublease whether before or after any suit

or judgment has been filed or obtained in connection with any

of the provisions of this sublease, shall not be construed to be
a waiver of any other terms, covenants, provisions and conditions
of this sublease or a waiver of any breach or default other than
that specifically waived. The acceptance at any time and undex
any conditions or circumstances of any sum or sums of money

paid by Tenant to Sublandlord after“any breach or default by
Tenant of any one or more of the terms, covenants, provisions,
and conditions of this sublease shall not constitute a waiver

of any such breach or default; provided, however, that where

such default consists of the non-payment of any sum or sums of
money due by Tenant to Sublandlord under the terms and provisions
of this sublease and Tenant pays such amount in default in full

and Sublandlord accepts such payment without reservation, such

acceptance shall constitute a waiver of such breach or default.

8.2 It is understood and agreed that nothing contained
in this sublease is intended or shall be construed in any manner
or under any circumstances whatsoever as creating or establishing
the relationship of a joint venture, between the parties hereto
or as constituting either party as the agent or representative

of the other, for any purpose or in any manner whatsoever.

8.3 BAny and all of the duties, liabilities or obliga-
tions imposed upon, or assumed by, either party hereto by or undef
the terms and provisions of this sublease shall be taken and
construed to be cumulative and the mention of any specific duty,

liability or obligation, imposed upon or assumed by either partv
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8.4 All remedies provided in this sublease shall be
taken and construed to be cumulative; that is, in addition

to any and all other remedies provided herein.

8.5 This sublease shall be taken and deemed to have
been fully made and executed by the parties hereto in the State
of Maryland for all purposes and intents, and shall be deemed
to be the entire agreement of the parties heretg, superseding

all prior agreements.

8.6 Notices provided for herein to the Sublandlord

shall be sent by registered or certified mail, postage prepaid, to

225 E. Redwood Street, Baltimore, Maryland 21202

and notices to Tenant ;hall be sent by registered or certified
mail, postage prepaid to 2700 Broening Highway,

Baltimore, Maryland 21222 or to suc
other respective addresses as the parties may designate iﬁ writinI

from time to time.

IN WITNESS WHEREOF, the parties have caused this
Sublease to be executed in their names and on their behalf
by their duly authorized officers and their corporate seals to

be hereunto affixed and duly attested by their Secretaries, all

as of the day and year first hereinabove written. ///~)
/ ./ /
. 7 .
Attest: DOCKSIDE STORAG?{CO%PANY, INC.
Wby
Cow n e R 4
‘ TN
. G. HOBELMANN & C Y, INC,
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STATE OF MARYLAND )
To wit:
OF )

I hereby certify that on . 1970,
before me the Subscriber, a Notary Public for the State and
aforesaid personally appeared
President of Dockside Storage Company, Inc., a Maryland corporatid

and he acknowledged the foregoing Sublease to be the act and
deed of said body corporate.

WITNESS my hand and Notarial Seal the day and year
last above written.

NOTARY PUBLIC

My Commission Expires:

STATE OF MARYLAND )
To wit:
OF )

I hereby certify that on « 1970,
before me the Subscriber, a Notary Public for the State and
aforesaid personally appeared
President of R. G. Hobelmann & Company, Inc., a Maryland
crporation, and he acknowledged the foregoing Sublease to be the
act and deed of said body corporate.

WITNESS my hand and Notarial Seal the day and year
last above written.

My Commission Expires:

STATE OF MARYLAND )

To wit:
OF )

I hereby certify that on ¢ 1970,
before me the Subscriber, a Notary Public for the State and
aforesaid personally appeared
President of Harbor Enterprises, Inc., a Maryland corporatlon,
and he acknowledged the foregoing Sublease to be the
act and deed of said body corporate.

WITNESS my hand and Notarial Seal the day and year

n

last above written.
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SUBLEASE AMENDMENT

THIS SUBLEASE AMENDMENT, made this ZS‘Q’Lgay of
August, 1979, by and between VWI MANAGEMENT COMPANY, a Missouri
corporation (hereinafter called “"Landlord"), successor by
merger to Dockside Storage Company, Inc., and Hobelmann Port
Services, Inc., a Maryland corporation (hereinafter called
"Sublandlord") and HARBOR ENTERPRISES, INC., a Maryland corpora-
tion (hereinafter called “Tenant").

WHEREAS, by Sublease and Agreement made as of October
1, 1970 (the "Sublease") Tenant is Sublessee of a strip of land
100 feet by 332 feet in dimension (erroneously described as 100
feet by 340 feet in the Sublease) which 1s situate at the
northeast corner of a 6.617 acre parcel of land lLandlord leases
from Maryland Port Administration (hereinafter called MPA); and

WHEREAS, the parties desire to amend the Sublease and
Agreement as hereinafter set forth, such Amendment is to be
effective as of the date hereof.

NOW, THEREFORE, WITNESSETH, that for and in considera-
tion of the mutual covenants contained herein and other good
and valuable considerations, the receipt and sufficiency of
vhich are hereby acknowledged, the parties agree as follows:

1. The Sublease is hereby amended as follows, all
amendments to be effective as of the date hereof.

(a) The following new Section 2.1.1 is added to
the Sublease:
“There is reserved unto Landlord and

Sublandlord the right to use, in common with

Tenant, for ingress and eqress to the remaining

part of the 6.617 acres, (but not for the

storage or parking of vehicles) that portion

of the Subleased Premises shaded in green on

Exhibit 1 attached hereto."

(b) The following new Section 3.1.1 is added
to the Sublease:

“3.1.1 Tenant shall have the right
and option to extend the term hereof for an
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additional term of eleven years, nine months
or through June 30, 1995, and Tenant shall
have the further additional right and option,
if it exercises the first option herein
mentioned, to renew the term for an additional
term of ten years or through June 30, 2005.
Each renewal option shall be on the same
terms, covenants and conditions as the original
term and each option is to be exercised by
Tenant giving written notice thereof to
Landlord and Sublandlord at least one hundred
fifty (150) days prior to the end of the
initial term, or the first renewal term, as
the case may be. Sublandlord hereby agrees
that, promptly upon exercise by Tenant of any
of the renewal options, it shall exercise its
option and extend the terms of the Hobelmann
Sublease.

(c) Section 3.2 of the Sublease is amended to

read as follows:

"As rental for the Subleased premises,
Tenant shall pay to Sublandlord an annual
rent computed at the same rate per square
foot that is used to compute the rent Land-
lord pays MPA under the Main Lease. Rent,
computed as aforesaid, shall be paid during
the term and any renewals or extension
thereof in equal monthly installments, in
advance, on the first day of each calendar
month, without demand and without abatement,
deduction or set off, except as herein
provided."

(d) Section 4.2 of the Sublease is amended by
removing the words “Sublandlord and" from the last line thereof.

(e) Section 5.2 of the Sublease is amended by
adding the following at the end thereof:

“Notwithstanding anything contained in this Section
5.2, if Tenant exercises its renewal options and
the term hereof ends June 30, 2005 said buildings,
fixtures, machinery and equipment shall become the
property of MPA if Tenant elects not to remove
same."

(f) The following new Section 5.7 is added to
the Sublease:

5.7 This Sublease and Tenant's
rights hereunder shall, at the option
of the holder of any mortgage or deed
of trust now existing or hereafter placed
upon the Subleased Premises, be subject
and subordinate to the lien, legal opera-
tion and effect of any such mortgage or
deed of trust, *anduponrequest-of-any-such
holder;-Tenant shall execute -and-deliver
an appropriate subordination agreement, -se-

* provided that said holder and tenant
-2 -

mmansns a e b as
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which
] long-as-that-agreement- (1) provides that
Tenant's possession of the Subleased
Premises, pursuant to this Sublease Agree-
, ment, shall not be disturbed so long as Tenant
[ is not in default hereunder and (ii) re-
quires Tenant to attorn to any such
holder or to any purchaser at a fore-
closure sale under any such mortgage
or deed of trust."

y (g) Section 7.1 of the Sublease is amended by
i removing the word "Sublandlord" from the last line thereof and
:

‘ replacing it with "MPA".

{h) Section 8.6 of the Sublease is amended to

read as follows:

“8.6 Notices provided for herein to Landlord
and Sublandlord be sent by registered or certified
mail, postage prepaid, c/o Hobelmann Port Services,
Inc., 1344 The World Trade Center, Baltimore,
Maryland 21202, and notices to Tenant shall be
sent by registered or certified mail, postage
prepaid, to Harbor Enterprises, Inc., c¢/o Mr.
James Robinson, 2700 Broening Highway, Baltimore,
Maryland 21222; copy to John A. Scaldara, Esquire,
6th Floor, Sun Life Building, Baltimore, Maryland
21201, or to such other respective addresses as
the parties may designate in writing from time to
time." :

(i) The following new Section 8.7 is added

to the Sublease:

“8.7 If the Subleased Premises is condemned
in whole or in part, this Sublease shall terminate
as to the part condemned and Tenant shall be
entitled to that portion of the condemnation award
attributable to the buildings, fixtures, machinery
and equipment installed or erected at Tenant's
expense, and Tenant shall also be entitled to that
portion of the condemnation award attributable to
the term of its sublease and the renewals."

2. Except as modified by this Sublease Amendment
i the Sublease and Agreement and all the terms, covenants and condi-:
{ tions contained therein shall remain in full force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this

Sublease Amendment to be executed as of the day and year first

above written.

ArE L A A — o o b

Attt Attt . @ M i 8B 5
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. ATT A‘/ / VWI MNW&&PANY :
% /% BY: /d’k (SEAL) !

ﬁ// President
HOBELMANN PORT SERVICES, 1

v LTI

President

President

o rem i s

NC.
é\( SEAL)

/
HARBOR ENTERPRISES, INC.
, J .
v/
A A 7§¢/

(SEAL)



APS NORTH TERMINAL, INC.
9240 Blount Island Boulevard
Jacksonville, Florida 32226

March 31, 2005

Premier Automotive Services, Inc.
2700 Broening Highway
Baltimore, Maryland 21222

RE: Sublease of property at Dundalk Marine Terminal

Gentlemen:

APS North Terminal, Inc. (“Sublandlord™) is the tenant respecting certain
property in the Dundalk Marine Terminal, pursuant to a lease from the Maryland Port
Administration (the “Main Lease”). Premier Automotive Services, Inc. (“Tenant’)
occupies and owns buildings located on approximately 2.6 acres of the property leased by
Sublandlord under the Main Lease, and a portion of one of Tenant’s buildings encroaches
on other property leased by Sublandlord under the Main Lease. Tenant desires to
sublease from Sublandlord such 2.6 acres of property and such encroachment area
(collectively, the “Subleased Premises™). The purpose of this letter is to set forth the
basic terms of such a sublease arrangement (the “Sublease™). Such terms are as follows:

1. Subleased Property. The property subject to the Sublease will be the 2.6 acres
and the encroachment area mentioned above (the “Subleased Premises”).

2. Term of Sublease. The term of the sublease will be three years, commencing
April 1, 2005.

3. Rent under Sublease. The rent to be paid under the Sublease shall be a prorata
portion of the amount of rent payable by Sublandlord under the Main Lease based
upon the area of the Subleased Premises, as adjusted from time to time in
accordance with the terms of the Main Lease.

4. Tenant Responsibilities. Tenant shall be responsible for maintenance of the
Subleased Premises and the improvements and for insuring the same respecting

casualty and liability.

S. Additional Payments. In addition to the rent under the Sublease, Tenant shall pay
to Sublandlord $35,000 on the commencement date of the Sublease, and $25,000
on each of the first, second and third anniversaries of such commencement date
(collectively, the “Additional Payments”). Tenant’s failure to make any of the
Additional Payments shall be a default under the Sublease. Provided that Tenant
shall make all of the Additional Payments when due and shall not be in default of
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its obligations under the Sublease upon the expiration of the term thereof, then
Sublandlord shall dotify MPA, promptly following the receipt of the last of the
Additional Payments, that Tenant has satisfied its obligations (the “Sublandlord

Notice™).

Related Agreement with MPA. Tenant and Sublandlord shall use commercially
reasonable efforts to cause MPA to enter into an agreement whereby MPA shail
agree that, upon MPA'’s receipt of the Sublandlord Notice, MPA shall enter into a
lease directly with Tenant for the Subleased Premises under terms substantially
the same as the terms of the Main Lease, whereupon the Subleased Premises shall
no longer be a part of the property leased by Sublandlord under the Main Lease,
and the rent under the Main Lease shall be reduced proportionaily.

Release. The Sublease shall contain the following releases: (i) a release by
Tenant of Sublandlord, its Affiliates (hereinafter defined) and their respective
officers, directors, members and other principals of any claims of Tenant related
to the Subleased Premises, except for any claims arising under the Sublease; and
(ii) a release by Sublandlord of Tenant, its Affiliates and their respective officers,
directors, members and other principals of any claims of Sublandlord related to
the Subleased Premises, except for claims arising under the Sublease. The term
“Affiliate” means any person or entity controlling, controlled by, or under
common control with, Tenant or Sublandlord, as the case may be.

Preparation of Agreements. The agreements of the parties set forth herein are
subject to and contingent upon the preparation and execution of the Sublease and

all related documents.

If the foregoing represents your understanding of our agreements, please

countersign one copy of this letter and return it to the undersigned.

Very truly yours,
APS North Terminal, Inc.

By: S
Name: $ -
Title: C_ 9

AGREED TO AND ACKNOWLEDGED
THIS 3(“DAY OF _Maqcl 2005

Title]
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AGREEMENT & LEASE
: BETWEEN
THE MARYLAND PORT ADMINISTRATION
AND
APS NORTH TERMINAL, INC.

/. THIS AGREEMENT & LEASE is made and entered into this Q k day of
&L&%l__‘ 2005, by and between the MARYLAND PORT
ADMINISTRAYION, an instrumentality of the Maryland Department of Transportation
("MDOT") (hereinafter referred to as “MPA"), and APS NORTH TERMINAL, INC. , a
Maryland corporation, whose address is 3001 Childs Street, Baltimore, Maryland 21226

(hereinafter referred to as “APS”).

WHEREAS, APS NORTH TERMINALS, INC. has a current lease at the Dundalk
Marine Terminal, being identified as LR #21710 effective February 1, 2001 for 74 acres
of land covering Areas 202 (partial), 301, 302, 303, 304 (partial), 401, 402, 403 and
404 (partial), as amended by First Amendment to Lease for additional acreage of 9.7
acres in Areas 304 and 404 and 9.5 acres in Areas 102, 201 and 202; and

WHEREAS, MPA desires to have APS relocate part of their premises in order to
accommodate additional business.

WHEREAS, the parties agree that upon the execution of this AGREEMENT &
LEASE the above referenced lease shall terminate.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein set forth to be kept and performed by the parties, MPA and APS hereby agree as
follows:

L0 BASIC PROVISIONS:

1.1 Term. The term of the AGREEMENT & LEASE shall be for ten (10) years
beginning on April 1, 2005 ("Term”). The first “Lease Year” shall commence on the
Effective Date and shall end at the dose of one (1) calendar year following the Effective
Date; thereafter each Lease Year shall consist of successive periods of one (1) calendar
year.
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1.1.1 Renewal Option. Provided APS has complied with all of the terms
of this AGREEMENT & LEASE, is not in default hereunder, APS shall have the option to
renew this AGREEMENT & LEASE for two (2) additional periods of five (5) consecutive
Lease Years (“Renewal Period”) at the same terms and conditions.

In order to exercise the option, APS shall provide MPA with at least one
hundred eighty (180) days’ written notice, prior to expiration of the Term, of its intent
to renew. Failure by APS to so notify MPA timely shall be considered a forfeiture by
APS of this option to renew.

1.2 Premises. MPA leases to APS and APS rents from MPA, parcels of land in
Areas 91 (partial), 93, 94, 95, 958, 102, 201, 202, 301 302, 401 and 402 comprising of
approximately seventy-five and one tenth (75.10) acres in total with certain
improvements thereon, including approximately twenty-six thousand four hundred
(26,400) square feet of building space in Shed 301A ("buildings”), located at Dundalk
Marine Terminal ("DMT™) in Baltimore City, Maryland, as more fully identified and
described as “Premises” on Exhibit "A” attached hereto. APS accepts the Premises in
the condition “as is”. MPA gives no warranties as to the condition of the Premises or its
suitability for APS’s operations at the Premises.

1.2.1 Buildings & Improvements. MPA recognizes that APS owns two (2)
buildings and improvements within the Premises described as a large metal framed
building consisting of approximately 64,800 sq. ft. and a smaller metal framed building
consisting of approximately 43,200 sq. ft. located in area 401. APS agrees that at the
expiration of this AGREEMENT & LEASE it will convey these two (2) buildings and all
improvements and fixtures to MPA free and dear of all liens and encumbrances without
the payment by MPA of any consideration therefore.

1.2.2 Additional Acreage. When and if the 1.2 acres currently leased by
Premier Auto Services in Lot 401 becomes available ("Additional Acreage”) MPA shall
provide APS with written notice that the Additional Acreage has become available. The
rental rate for the Additional Acreage shall be according to the prevailing MPA Rate
Schedule. Within fifteen (15) business days of receipt by APS of the written notice
("Additional Acreage Effective Date”) and provided that APS is not then in default of this
AGREEMENT & LEASE, APS shall lease the Additional Acreage under the following
conditions:
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a) Except as otherwise specifically provided herein, the leasing of the
Additional Acreage shall be subject to all the terms and conditions
of this AGREEMENT & LEASE.

b)  APS shall provide a minimum guarantee of 1,700 vehicles per
paved acre or fraction thereof through the remainder of this
AGREEMENT & LEASE.

c) This AGREEMENT & LEASE shall be amended in writing to
document the lease of the Additional Acreage.

1.3 MPA Temminal Services Schedule. Where applicable the prevailing MPA
Terminal Services Schedule filed with the Federal Maritime Commission, posted on the
Internet (www.mpa..state.md. us), or otherwise published in any other required form,
or any successor or replacement tariff, schedule or other similar document, published or
promulgated by MPA pursuant to Federal, State or other applicable laws ("Schedule”), is
hereby incorporated by reference into this AGREEMENT & LEASE as if set forth at length
and such shall govern and control this AGREEMENT & LEASE except where same
conflicts with this AGREEMENT & LEASE. In such event this AGREEMENT & LEASE
shall prevail.

1.4 Ingress and Egress. MPA and APS understand and agree that it is MPA's
intention to utilize properties contiguous to the Premises. Accordingly, APS expressly
agrees that it shall coordinate with MPA or MPA’s designate so that free and
unencumbered ingress and egress will be allowed to MPA or its designate in transiting
across the Premises in order for MPA and its designate to utilize the aforementioned
oontiguous propetties. The location of ingress and egress shall be mutually agreed to
by MPA and APS and neither party will unreasonably withhold consent as to the original
location of ingress and egress or subsequent changes thereto.

1.5 Relocation. At any time during the Term, MPA shall have the right and
option , at MPA's sole discretion, to relocate the Premises or any portion thereof, to a
comparable fadility with similar berth access within the Dundalk Marine Terminal. MPA
shall give APS ane hundred eighty (180) days written notice of its intent to relocate the
Premises.. Within thirty (30) days of the expiration of the aforesaid notice period, MPA
and APS shall execute and deliver an-amendment to the AGREEMENT 8 LEASE which .
. shall substitute (or add) a description of the premises for (or to) the description of the
Premises; otherwise all of the terms and conditions of this Lease shall be applicable to
APS’ occupancy of the new Premises. The relocation of the Premises shall be at MPA's
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sole cost and expense.

2.1  Use of Premises.

a) Import/Export Vehicles. APS shall use the Premises for receiving,
processing and distribution of motor, commercial, and industrial vehides, parts and
accessoties. APS shall use the Premises primarily for vehides having a prior or
subsequent international waterborne movement over an MPA pier, berth or wharf
(“Import/Export Vehidles”) subject to Section 2.1 (b).

b) Domestic Vehicles, APS may use the Premises to receive, process
and distribute vehides not having a ptior or subsequent international movement over
an MPA pier, berth or whatf ("Domestic Vehides”), provided that, without the written
approval of MPA, the total number of such Domestic Vehides shall not exceed fifteen
(15%) percent of the annual Minimum Guarantee of vehicles received, processed or
distributed by APS at the Premises during any Lease Year.

. Q) Vehicle Guarantee. APS guarantees MPA that it will receive,
process and distribute a minimum of 1,700 vehides per acre of useable vehicle storage
area of the Premises (not including the area under and around the Pre-Existing
Buildings), per Lease Year. The useable vehide storage area of the Premises is sixty
(60) acres out of the total seventy-five and one tenth (75.10) acre Premises. The
vehide guarantee shall, therefore, amount to a minimum of One Hundred Two
Thousand (102,000) vehicles per Lease Year and One Million Twenty Thousand
vehides for the ten (10) year Term ("Minimum Guarantee”). Vehides being handied by
APS which are counted towards a minimum guarantee existing in a separate
agreement, whether between MPA and a third party, between MPA and APS, or
otherwise, can not be counted towards the Minimum Guarantee in this AGREEMENT &
LEASE. APS understands that the Minimum Guarantee in this AGREEMENT & LEASE
applies and is distinct to this AGREEMENT & LEASE only.

d)  Domestic Vehtdes shall not count toward the Minimum Guarantee
and are subject to the vehicle surcharge in MPA Schedule of Rates.

2.2 Labor Peace and Harmony. APS shall conduct its operations at the
Premises in a manner promoting peace and harmony in the commercial community in

which it operates with due respect to the rights and privileges of others who work in
- and about that community. APS shall not engage in any activity, which works to
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destroy any labor harmony in the Port of Baltimore. MPA will use its best efforts to
promote other tenants of MPA to conduct their aperations in a manner promoting
peace and harmony in the commercial sector.

2.3 MPA’s Reserved Rights with Respect to the Premises. MPA reserves the
right to locate, construct, install and maintain sewers and any other utilities upon and

across the Premises provided the locations and construction do not unreasonably
interfere with APS' use of the Premises.

3.0 RENT AND RENTAL PAYMENTS:

3.1 Rental Payment Schedule. Beginning on the Effective Date, APS shall pay
to MPA as rental a fadility use fee of One Hundred Forty-seven Thousand Eight Hundred
three Dollars and Thirty-three Cents ($147,803.33) per calendar month for the Premises
and improvements. (The current land rental charge is $22,000 per acre per Lease Year
and the current improvement rental charge is $4.60 per square foot per Lease Year).
The facility use fee indudes the use of MPA's shed.

3.2 The fadility use fee for each calendar month shall be paid to the MPA
without abatement (except as otherwise specifically provided in this AGREEMENT &
LEASE), deduction or set off in advance on or before the first day of each and every
month that this AGREEMENT & LEASE continues in effect (“monthly rental days”) and
shall be payable at such place as MPA may hereinafter designate. APS and MPA further
understand and agree that in Lease Years two (2) through ten (10) and alt renewal
periods, MPA will adjust the facility use fee annually for the cumulative change in the
Consumer Price Index, All Urban Consumers for the Baltimore area, as published by the
U.S. Department of Labor (CPI-U). This yearly adjustment will be applied at the

"beginning of each Lease Year.

3.3  In consideration of APS’ long term commitment to provide auto processing
at Maryland‘s Port of Baltimore and APS' relocation of Premises, MPA agrees to provide
APS a monthly waiver in the first two (2) Contract Years of this AGREEMENT & LEASE
for Rental Payments pursuant to this Agreement in the amount of Ten Thousand Four
Hundred Sixteen Dollars and Sixty-seven cents ($10,416.67).

34 Additional Rental. APS agrees to repay MPA for the balance of costs
Incurred by MPA for the fencing of areas 102, 201 and 202 in the amount of Three
Hundred Twelve Dollars and Sixty-seven cents ($312.67) per month for seventy (70)
months. Should APS default in any way, in any of the terms and conditions of this
AGREEMENT & LEASE APS shall be liable to pay and shall immediately pay to MPAin a
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lump sum, an amount equal to the unamortized improvements Costs.

3.5 Shortfall. In the event APS does not meet its Minimum Guarantee, APS
shall become liable for such shortfall and shall pay to MPA as liquidated damages and
not as a penalty, a “shortfall charge” equal to $5.48 per vehicle times the number of
vehicles necessary to bring APS volumes up to the Minimum Guarantee. Said shortfall
payments shall be made at the conclusion of the Lease Year after such has been billed
by MPA, subject to Section 2.1.c.

40 INTENTIONALLY | EFT BLANK,
2.0 MAINTENANCE:

5.1  Maintenance Obligations.

(3) APS shall, at its sole cost and expense, repair, replace and maintain in
good condition the Premises and every part thereof, including the buildings and
equipment located therein, whether installed and/or owned by MPA or APS and shall
perform all such items of repair, maintenance, alterations or improvements as may from
time to time be required by a governmental body or agency having jurisdiction thereof.
APS shall keep the Premises and all areas thereof clean and ordetly.

(b) MPA shall have the responsibility to remedy any inherent defects in the
structural members of the portions of the Premises constructed by it, or any other
defects in the Premises which defects are proximately caused by inherent defects in or
deterioration of said structural members and in no way caused by the operation of APS.

(c) MPA shall only be responsible for any of the aforementioned maintenance
and repairs upon receipt of written notice from APS specifying the work to be performed.
MPA will respond and complete work in a timely fashion upon receipt of written notice
and inspection.

(d) MPA will maintain new light fixtures installed by MPA; however APS is
responsible for light bulb replacement.

(e) MPA shall be responsible for any fencing or traffic control needed in
connection with the temporary truck entrance or cruise entrance.

5.2 Alterations & Improvements. APS shall make no alterations or
improvements to or upon the Premises or install any fixtures (other than trade fixtures
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that can be removed without injury to the Premises) without first obtaining written
approval from MPA, which approval shall not be unreasonably withheld. In the event
any alterations or improvements shall be made or fixtures (other than trade fixtures
that can be removed without injury to the Premises) installed by APS, such alterations,
improvements or fixtures shall, upon request of MPA, be removed promptly by APS at
APS’ expense and the Premises restored to their original condition upon the expiration
or sooner termination of this AGREEMENT & LEASE. If APS is not so instructed to
remove said alterations, improvements or fixtures, the same shall become the property
of MPA without MPA paying any compensation therefor. Moveable furniture and trade
fixtures that are removable without injury to the Premises shall be and remain the .
property of APS but must be promptly removed at the termination of this AGREEMENT
& LEASE. )

5.3  APS' Qbligations to MPA Property. APS shall be solely responsible to MPA
for loss or theft of or damage to any and all real and personal property, equipment and
fixtures belonging to MPA and any improvements thereon, or for which MPA is
responsible, for the Premises only, unless such loss, theft or damage is caused by MPA
or its employees and except for moveable items that are placed on the Premises
without APS’ knowledge.

5.4 Inspection by MPA. MPA shall have the right, at reasonable
times and upon reasonable prior notice, to inspect the Premises in order to determine
what maintenance or repairs, if any, are necessary.

5.5 Pre and Post Inspections. MPA and APS shall conduct a pre-inspection of
the Premises and improvements thereon at the beginning of the Term. MPA and APS
will also conduct a post inspection of the Premises and improvements thereon which will
serve as the basis of APS' restoration responsibilities as set forth in Section 10.0
“Termination”.

6.1 Utilities & Maintenance. Except as otherwise provided herein, APS shall
contract and pay for all utility or maintenance services provided to the Premises,
including water, gas, eledricity, telephone, sewage, janitodal, snow removal and other
maintenance setvices.

6.2 Security of Premises., APS shall assume complete responsibility for security

of the Premises, and the facility improvements, buildings and property located thereon
and therein. MPA assumes no responsibility to APS for the security of the Premises, but
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reserves the right to police the use of the Premises as to fire or other hazard without
assuming responsibility or obligation in connection therewith.

6.3 Liens and Encumbrances. APS shall keep the Premises free and clear of
all liens and encumbrances arising from its use and occupancy of the Premises.

6.4 Qualification to do Business in Maryland. At all times during the Term
APS is and shall continue to be legally qualified to do business in the State of Maryland.

6.5 Signs. Signs or placards of an advertising or promotional nature may not
be painted, inscribed or placed in or on the Premises or any building or structure
located thereon without the prior written consent of MPA.

6.6  Rules, Requlations and Laws. APS agrees to comply with all applicable
rules and regulations or ordinances of MPA pertaining to the Premises or any buildings
or:other structures located thereon for the general safety and convenience of MPA,
MPA’'s tenants, invitees, licensees and the general public. APS further agrees to camply
with all applicable federal, state and municipal laws, ordinances and regulations. APS
further agrees to indemnify, defend and hold harmless MPA, its agents and employees
from any liability or penalty which may be imposed upon MPA by governmental
authority by reason of any violation by APS or its agents.

7.1  Liability. MPA shall not be liable to APS for any loss, injury or damage to
APS or APS' property from any cause unless such cause is due to MPA negligence.

7.2 Environmental Responsibilities.

(a) APS’ Responsibilities. APS shall ascertain and abide by all applicable
environmental standards set by federal, state or local laws, rules or regulations related
to APS’ performance of its obligations pursuant to this AGREEMENT & LEASE and/or
APS’ use-and occupancy of the Premises (hereinafter referred to as “Environmental
Standards”). APS shall establish and maintain a program of compliance with all
applicable Environmental Standards. APS shall monitor its compliance with
Environmental Standards and immediately halt and correct any incident of non-
compliance.

(b) Nen-Compliance. In the event of any incident of non-compliance
with Environmental Standards, APS shall: )
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(1) Give MPA immediate notice of the incident, providing as
much detail as possible; )

(2) As soon as possible submit a written report to MPA,.
identifying the source or cause of the non-compliance and the method or action
required to correct the problem; and,

(3) Cooperate with MPA or its designated agents or contractors
with respect to the investigation of such problem.

(c) APS’ Liability for Non-Compliance. APS shall be liable for all
environmental losses, including but not limited to, costs, expenses, losses, damages,
actions, claims, penalties, fines and remedial or cleanup obligations arising from its
failure to comply with Environmental Standards.

7.3 Insurance & Indemnity.

(3) APS agrees to indemnify, protect, defend and save harmless MPA,
its agents and employees, from and against all suits, actions, claims, demands,
damages, losses, expenses and costs of every kind and description to which MPA, its
agents or employees may be subjected by reason of injury to or death of persons or by
reason of injury or damage to, or destruction of property of any person, firm or
corporation by reason of negligence of APS or its officers, agents or employees,
contractors, sub-contractors, invitees and licensees, unless caused by the negligence of
MPA, regardless of whether such suits, actions, demands, damages, losses, costs and
expenses be against or sustained by MPA, its agents and employees or be against or
sustained by others to whom MPA , its agents or employees, may become liable.

(b) APS shall at all times during the Term of this AGREEMENT & LEASE,
maintain such worker’s campensation or employer’'s ltabmty Insurance as may be
required by law.

(c) APS shall also maintain at its expense, general liability insurance
with minimum limits of $5,000,000. per occurrence and $5,000,000 per aggregate for
bodily injury and property damage and $500,000 (any one fire) for Fire Legal Liability
for the protection of MPA and APS against any daims, suits, demands, or judgments by
reason of personal injury including death and for any claims of damage to property
occurring on or about the Premises in any manner arising out of or as a result of the
occupancy thereof by APS. MPA shall be named as Additional Insured under said .
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insurance and Certificates of Insurance shall be forwarded to MPA providing proof of
coverage.

(d) APS shall also maintain throughout the Term of this AGREEMENT &
LEASE, at its sole cost and expense, property insurance to insure against damage to or
loss of the improvements on the Premises, including all fixtures and equipment, said
property insurance to be in the amount sufficient to provide coverage for the full
replacement and restoration of the improvements.

(e) APS shall also maintain throughout the Term of this AGREEMENT &
LEASE, at its sole cost and expense, automobile liability insurance which shall include all
hired and non-owned vehicles with a minimum limit of liability of $1,000,000 bodily
injury per person and $1,000,000 for property damage. This policy shall be written on
a per occurrence basis.

(f)  Nothing contained herein shall require MPA to insure against any
.loss occasioned by fire or other casualty to persons or tangible personal property or.
fixtures of APS, its agents or employees, assignees, sublessees, bailors or invitees or of
any other person, firm or corporation upon any part of the Premises.

(g) APS shall not use the Premises in such a manner (unless permitted
under this AGREEMENT & LEASE) which would cause an increase in the existing rates of
insurance applicable to the buildings or structures of which the Premises are a part. If
it nevertheless does so, then, at the option of MPA, the full amount of any resulting
increase in premiums paid by MPA with respect to the buildings or structures of which
the Premises are a part, and to the extent allocable to the Term of this AGREEMENT &
LEASE, may be added to the amount of rental specified in Section 3 supra and shall be
paid by APS to MPA upon the monthly rental day next thereafter occurring.

7.4 Liens. At all times prior to termination of this AGREEMENT & LEASE, APS
shall defend, indemnify and hold harmless MPA against all liens and charges of any kind
or nature that may at any time be established against the Premises or any
improvements thereon or any part thereof as a consequence of any act of APS or its
contractors, agents or employees.

7.5 _D_ef_eg_sgAggmgt_Sgg APS shall promptly pay any and all costs or
expenses (including reasonable attorney’s fees and consultant fees) which may be

incurred by MPA as well as any judgments or decrees in favor of MPA:

(@) in-enforcing the obligations of APS under the covenants, terms or
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provisions of this AGREEMENT & LEASE;
(b) in obtaining possession of the Premises as the result of any default
by APS or otherwise;

(¢) in defending any suit or proceeding brought against MPA for the
violation by APS of any law, ordinance, rule or regulation;

(d) in defending any action or suit for damages because of any failure,
neglect or default on the part of APS.

7.6 Notice of Damage or Injury. In the event of any injury to persons or
damage to property on the Premises, APS shall immediately notify MPA in writing and

shall promptly thereafter furnish to MPA copies of all reports given to APS' insurance
carrier or carriers.

8.0 DAMAGE, DESTRUCTION AND CONDEMNATION:

8.1 Partial Destruction. If, during the Term, the Premises are partially
destroyed from any force majeure cause, MPA shall promptly restore the Premises to
substantially the same condition as they were in immediately before destruction. Such
destruction shall not terminate this AGREEMENT& LEASE. If the existing laws do not
permit the restoration, either party can terminate this AGREEMENT & LEASE
immediately by giving notice to the other party. MPA and APS agree that APS' rental
shall be abated for that portion of the Premises being restored with such abatement to
continue until such destroyed Premises are refurbished and available for use.

8.2 Total Destruction. If, during the Term, the Premises are totally destroyed
from any cause, MPA shall have the option either:

(@) to provide APS with a reasonable approximation of the time
necessary to conduct necessary repairs or.restoration and repair or restore the damage
within the designated time period (which in no event shall be longer than two hundred
forty (240) days), in which event such destruction shall not terminate this AGREEMENT
& LEASE; or

(b) to give notice to APS within thirty (30) days of such destruction .
terminating this AGREEMENT & LEASE as of the date specified in the notice, which date
shall not be less than thirty (30) days nor more than sixty (60) days after the giving of
the notice. If the existing faws do not permit the restoration, either party can terminate
this AGREEMENT & LEASE immediately by giving notice to the other party. Total :
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destruction shall be any destruction which precludes APS from performing any
significant portion of its operations at the Premises.

20 DEFAULT AND REMEDIES:

9.1 Default. The occurrence of any of the following shall constitute a default
by APS:

(a) Default in Rent. Failure to pay when due any rental or other
charge, if the failure continues for ten (10) business days after notice has been given to
APS; -

(b) Default in Other Covenants. Failure to perform any other provision
of this AGREEMENT & LEASE if such failure to perform is not cured within thirty (30)
days after written notice thereof has been given to APS. If the default cannot be
reasonably cured within thirty (30) days, APS shall not be in default if APS commences
to cure the default within the thirty (30) day notice period and proceeds with
reasonable diligence in good faith to cure the default as soon as reasonably practicable;

() Insolvency. To the extent permitted by the U.S. Bankruptcy Code,
any of the following: the insolvency of APS; an assignment by APS for the benefit of
creditors; the filing by APS of a voluntary petition in bankruptcy; an adjudication that APS
is bankrupt or the appointment of a receiver for the properties of APS; the filing of an
involuntary petition of bankruptcy and failure of APS to secure a dismissal of the petition
within sixty (60) days after the filing: the attachment of or the levying of execution on
APS' lease hold interest hereunder and failure of APS to secure a discharge of the
attachment or release of the levy of execution with sixty (60) days; and

(d) Abandonment. Abandonment and vacation of the Premises
without consent of MPA (failure to occupy and operate the Premises for sixty (60)
consecutive days shall be deemed an abandonment and vacation).

9.2 Notices of Default. Notices shall specify the alleged default and the
applicable provisions of this AGREEMENT & LEASE and shall demand that APS performs
the relevant provision of this AGREEMENT & LEASE or pay the rental or charges that are
in arrears, as the case may be, within the applicable period time. '

. dies of Default. MPA shall have the following
remedies if APS is in default and such default is net cured. These remedies are not
exdusive, and the election of one remedy shall not predude an election of any other
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remedy at a later time.

(@) Termination of Agreement & Lease and Right to Possession. MPA
may, at its option, terminate this AGREEMENT & LEASE and terminate APS' right to
possession by giving written notice of termination to APS. Upon receipt of such notice,
APS shall vacate the Premises immediately and within thirty (30) days thereafter
remove any property of APS, including any fixtures that APS is required to remove at
the end of the Term and perform any cleanup, alterations or other work required to
leave the Premises in the condition required at the end of the Term of this AGREEMENT
& LEASE, and deliver all keys to the MPA.

(b) Re-entry and Distrain. MPA may, at its option, terminate this
AGREEMENT & LEASE and re-enter the Premises and distrain upon any of APS’

property.

(c) Liquidated Damages. MPA shall have the right to receive from APS
as of the date of termination the following sums as liquidated damages and not as-a

penalty:

(1) The amount of the unpaid rental accrued and due at the
time of the termination of this AGREEMENT & LEASE;

(2) The amount, at the time of the award of a subsequent lease
to a third party, by which the unpaid rental for the rest of the Term of this AGREEMENT
& LEASE exceeds the rental obtained from a subsequent lease to a third party provided
that the amount of the loss of rental does not exceed such amount that APS proves
could have been reasonably avoided by MPA miitigation; and -

(3) Any other amount, and court costs, necessary to
compensate MPA for all detriment proximately caused by APS' default, indluding the
reasonable costs of any deanup, refurbishing, removal of APS’ property and fixtures, or
any other expense occasioned by APS' failure to quit the Premises upon termination and
to leave them in condition specdified herein.

9.4 Use of Abandoned Property. Provided MPA gives prior written notice to
APS, MPA may: '

(@) useall or any part of APS’ personal property and trade fixtures

remaining on the Premises beyond thirty (30) days after termination of this
AGREEMENT & LEASE without compensation to APS and without liability for such use or
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damage; or

(b) store all or any of APS’ personal property and trade fixtures for the
account of and at the expense of APS.

9.5 MPA Qbligation to Relet. Following termination, MPA shall make all
reasonable efforts to relet the Premises; provided that MPA shall have no obligation to
relet for any use or purposes inconsistent with MPA’s interests or to relet to a person
or entity that MPA may, in the reasonable exercise of its judgment, consider
objectionable. In reletting the Premises, MPA may relet all or part of the Premises,
alone or in conjunction with other properties, for a term longer or shorter than the
term of this AGREEMENT & LEASE, upon any reasonable terms and conditions. If MPA
relets the Premises, rental that MPA receives from reletting shall be applied to the
payment of:

First, any indebtedness from APS to MPA other than rental due from APS;
Second, all costs, induding for maintenance, incurred by MPA in reletting;

Third, rental due and unpaid under this AGREEMENT & LEASE. After
deducting the payments referred to in this subsection, any sum remaining from the
rental MPA receives from reletting shall be held by MPA and applied in payment of
future rental as rental becomes due under this AGREEMENT & LEASE. In no event shall
APS be entitled to any excess rent received by MPA. If, on the date rent is due under
this AGREEMENT & LEASE, the rental received from the reletting is less than the rental
due on that date, APS shall pay to MPA, in addition to the remaining rental due, all
costs, induding for maintenance, MPA incurred in reletting that remain after applying
the rental received from the reletting as provided in this subsection.

100 JERMINATION:

10.1 Surrender. Upon expiration or earlier termination of this AGREEMENT &
LEASE, -APS shall surrender the Premises in the same condition as received except for
ordinary wear and tear and destruction to the Premises, except for alterations which
APS has a right to remove or is obligated to remove. APS shall pay for or perform all
restoration made necessary by its use of the Premises (except for normal wear and
tear) and/or the removal of any alterations or removal of APS’ personal property.

10.2 APS Termination. APS may elect to terminate this AGREEMENT & LEASE
upon ninety (90) days written notice to MPA if APS is prohibited from use of the
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Premises or from conducting its business in Maryland or the United States as a result of
the lawful act of any governmental authority in the United States of America.

10.3 MPA Termination. MPA may terminate this AGREEMENT & LEASE upon
ninety (90) days written notice to APS if MPA is prohibited from performing its
obligations herein as a result of the lawful act of any governmental authority in the
United States of America.

11.0 POWERS OF MPA:

Itis understood and agreed that MPA is an instrumentality of the Department of
Transportation of the State of Maryland and can only exercise those powers expressly
granted to it by the pertinent acts of the General Assembly of Maryland, or those
powers which are necessarily implied from the powers which are expressly granted.
MPA is also subject, in some of its operations, to regulation by the United States of
America and agencies or commissions thereof. In the event MPA is temporarily or

permanently prevented, restricted or delayed by statute, regulation or court decision in

the performance of any or all of the duties and obligations imposed upon it or assumed
by it under the terms and provisions of this AGREEMENT & LEASE, MPA and its officers,
agents and employees shall not be liable directly or indirectly for any costs, losses,
damages, injuries or liabilities caused to or suffered or incurred by APS or any other
legal entity in connection with, or as the result or, or growing out of any such
prevention, restriction or delay. MPA represents and warrants that it is presently
empowered under Maryland law to enter into this AGREEMENT & LEASE and to perform
any and all of the duties and obligations imposed upon it or assumed by it under the

terms and provisions of this AGREEMENT & LEASE.

120 FORCE MAJEURE:

(@) MPA and APS shall not be liable for any failure, delay or interruption
in performing thelr individual obligations hereunder due to causes or conditions beyond

" their control, including without limitation thereto, acts of God, act or state of war, order

by any agency or commission of the United States of America, public emergency,
strikes, boycotts, picketing, and work stoppages.

(b) Except for a strike, riot, act of God or any act or state of war or

public emergency or Government regulations, no abatement, diminution or reduction of

the rent or other charges payable by APS shall be daimed by or allowed to APS for any
inconvenience, interruption, cessation or loss of business or other loss caused, directly
or indirectly, by any present law, rule, requirement, order direction, .ordinance or
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regulation of the United States of America, or of the State, county or city governments,
or of any other municipal, governmental or lawful authority whatsoever, or by priorities,
rationing or curtailment of labor or materials, or by war or any matter or thing resulting
therefrom, or by any cause or causes beyond the control of MPA, nor shall this
AGREEMENT & LEASE be affected by any such cause.

. (c)  APS or the MPA (depending upon whoever claims Force Majeure)
shall bear the burden of proof of the Force Majeure defense.

130 GENERAL PROVISIONS:

13.1 Assignment & Subletting. APS shall not assign this AGREEMENT &
LEASE nor sublet the Premises in whole or in part, without the prior written consent of
MPA and approval of the Maryland Board of Public Works. Consent by MPA to any
assignment or subletting shall not operate to release APS from any of its obligations
under the terms of this AGREEMENT & LEASE. Without prejudice to the foregoing, and
subject to Board of Public Works prior approval, APS may sublet the Premises to any
automobile manufacturers deemed reputable by MPA.

13.2 Notices. Any notice permitted or required to be served upon any party
shall be in writing and served personally or sent by certified mail, return receipt
requested, at the addresses set forth below. Notices will be effective upon receipt or
first attempted delivery. Either party may change its address by notifying the other
party of the change; thereafter, notice shall be given at such substituted address.

TO APS:
Chief Finandial Officer
APS North Terminal, Inc.
9240 Blount Island Boulevard
Jacksonville, FLL 32226

TO MPA:
Executive Director
Maryland Port Administration
The World Trade Center, 20th Floor
Baltimore, Maryland 21202

13.3 Waivers. Nd walver by either party at any time of any of the terms,

" conditions, covenants or agreements of this AGREEMENT & LEASE shall be deemed or

taken as a walver at any time thereafter of the same or any other term, condition,
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covenant or agreement herein contained, nor of the strict and prompt performance
thereof by the other party.

134 Applicable Law. It is expressly understood and agreed that this
AGREEMENT & LEASE and all questions arising thereunder shall be construed according
to the laws of the State of Maryland and any applicable federal law. Any suits arising
under this AGREEMENT & LEASE shall be brought and prosecuted in the Federal or
State courts in the State of Maryland or before the Federal Maritime Commission where
applicable.

135 Binding Effect. This AGREEMENT & LEASE shall bind the parties, their
successors and assigns.

.13.6 Authority. Each individual executing this AGREEMENT & LEASE on

-behalf of a party represents and warrants that he or she is duly authorized to execute

and deliver this AGREEMENT & LEASE on behalf of such party.

13.7 Severability. The invalidity of any provision of this AGREEMENT &
LEASE as determined by a court of competent jurisdiction shall in no way affect the
validity of any other provision of this AGREEMENT & LEASE.

13.8 Headings. The headings contained herein are for convenience and
reference only and are not intended to define or limit the scope of any provision of this
AGREEMENT & LEASE.

139 Quiet Enjoyment. MPA covenants and agrees that so long as APS is
not in default hereunder, it shall quietly enjoy the Premises.

13.10 Suwvival. All representations, warranties, covenants, conditions and
agreements contained herein which either are expressed as surviving the expiration or
termination of this AGREEMENT & LEASE or, by their nature, are to be performed or
observed, in whole or in part, after the termination or expiration of this AGREEMENT &
LEASE, including (without limitation) the obligations of APS pursuant to Section 7
hereof, shall survive the termination of this AGREEMENT & LEASE.

13.11 AGREEMENT & LEASE for Sole Benefit of Patties. The parties intend that
the mutual covenants ‘contained in this AGREEMENT & LEASE shall be for the sole

benefit of the parties and that no other person, corporation or other entity is intended
to be a beneficiary of this AGREEMENT & LEASE.
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13.12 Amendments. This AGREEMENT & LEASE may be amended from time to
time provided the parties mutually agree to such amendment and the amendment is
stated in writing in a document making specific reference to this AGREEMENT & LEASE
and signed by both parties, subject to the approval of the Maryland Board of Public
Works.

13.13 Duties, Liabilities, Obligations Cu tive. Any and all of the duties,
liabilities or obligations imposed upon, or assumed by, either party hereto or under the
terms and provisions of this AGREEMENT & LEASE shall be taken and construed to be
cumulative.

13.14 Remedies Cumulative. All remedies provided in this AGREEMENT &
LEASE shall be taken and construed to be cumulative; that is, in addition to any and all
other remedies provided to the parties at law or in equity.

13.15 Consent to Jurisdiction. APS hereby consent to the jurisdiction of any
court of the State of Maryland with respect to any claim that Lessor may have against
Lessee arising from any matter relating to this Lease.

13.16  Integration. This AGREEMENT & LEASE constitutes the entire
agreement between MPA and APS with respect to the Premises and supersedes all prior
agreements, oral or written, between the parties. There are no terms, obligations or
conditions other than those contained herein. No statement or writing subsequent to
the date hereof purporting to modify or amend the terms and conditions hereof shall be
binding unless evidenced by an agreement in writing signed by a duly authorized
representative of both parties making specific reference to this AGREEMENT & LEASE.

(END)
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. IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT &
LEASE to be duly executed as of the day and year first above written.

APS NORTH TERMINAL, INC.
By: W
vV

Print Name: Tames V. Dauis

Print Title: Pres:de AL

MARYLAND PORT ADMINISTRATION

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

VT Y

Assistant Attorney General
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STATE OF MARYLAND
SS:
> OF MARYLAND
I HEREBY CERTIFY that on this day of /
2005, before me, the subscriber, a Notary Public of the State of Maryland, in and for the
» of Baltimore, personally appeared James J. White, Executive
Director, known to me (or satisfactorily proven) to be the person whose name is
subscribed to the foregoing instrument, who acknowledged the foregoing instrument to
) ‘be the act and deed of the Maryland Port Administration. '
WITNESS my hand and Notarial Seal the day and year last above written.
’ ) NOTARY PUBLIC
R MY COMMISSION EXPIRES:
(SEAL)
®
»
D
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STATEOF Tloridwn
SS:

Q/Q;ml*:l‘ oF DuvAl

I HEREBY CERTIFY that on this 10#‘

day of __Febru oy , 2005,

before me, the subscriber, a Notary Public of the State of _Flocid@ _ in and for

Dovel

the Qow\hj of

personally appeared

Toynes L DAY:S  who acknowledged himselffherself to be the

Pre sident

of APS NORTH TERMINAL, INC. and that he/she, as such being

authorized so to do, acknowledged the foregoing instrument to be the duly authorized

act and deed of APS NORTH TERMINAL, INC.

WITNESS my hand and Notarial SeGl?)tj;:ay and @st jbove written.
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OFFICES OF
J. JOSEPHH CURRAN, JR. M. CATHERINE ORLEMAN
ATTORNEY GENERAL PRINCIPAL COUNSEL
DONNA HILL STATON ROBERT L. MUNROE
MAUREEN M. DOVE T. BYRON SMITH
DEPUTY ATTORNEYS GENERAL PETER W. TALIAFERRQ
ASSISTANT ATTORNEYS GENERAL
MARYLAND PORT ADMINISTRATION
DENISE FERGUSON
GENERAL COUNSEL

DEPARTMENT OF TRANSPORTATION

THE ATTORNEY GENERAL

MARYLAND PORT ADMINISTRATION
THE WORLD TRADE CENTER BALTIMORE
Baltimore, Maryland 21202-3041

410-385-4430
FAX 410-3334533
October 3, 2005
Charles S. Fax, Esquire
Shapiro Sher & Guinot
36 S. Charles Street
Suite 2000

Baltimore, MD 21201-3147
Re: Dundalk Marine Terminal
Dear Mr. Fax:

As you know, I met with Jim Robinson, Andy O’Connell, Janet West and Helen
Bentley recently. During that meeting, Mr. Robinson expressed the opinion that the
MPA was delaying approval of a proposed sublease from APS North Terminal, Inc.
(“Amports™) to Premier Automotive Services, Inc. (“Premier”) for a portion of Lot 401
because of a dispute between Premier and MPA regarding Lot 90. I have investigated
Mr. Robinson’s concerns and can inform Premier that Mr. Robinson is mistaken. While
it is true that MPA has decided not to authorize the proposed sublease, MPA’s reasons
stem from Premier’s financial condition rather than from the current dispute between
MPA and Premier over Lot 90.

Premier filed for bankruptcy protection on April 29, 2005. It has not yet filed a
plan of reorganization. In the bankruptcy action, Premier has alleged that it must have a
long-term lease at Lot 90 in order for its business to survive. However, Premier has no
lease at Lot 90 and MPA has already made arrangements to lease Lot 90 to Pasha
Automotive Services. Based on the information presented in the bankruptcy action, it is
not clear to MPA that Premier will be able to reorganize and function as a viable port
tenant.



) B

Charles S. Fax, Esquire
October 3, 2005
Page 2

MPA had discussions with Premier for approximately three years over a long-
term lease at Lot 90. Premier refused to do more than stay there on a month-to-month
basis. It is MPA’s understanding that Premier was not financially in a position to make a
long-term commitment to MPA. The bankruptcy filing confirms MPA’s concems that
Premier is not a credit worthy tenant.

Very truly y

- Cathefine Orleman
Principal Counsel
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