
os

ORIGINA
r

FEDERAL MARITIME COMMISSION

ec

ycz

26iiY27 FIfc 14

INFORMAL DOCKET NO 1898I FEDcRiLMqrli LLi

DSW INTERNATIONAL INC a Texas Corporation
Claimant

v

COMMONWEALTH SHIPPING INC

and

ABOU MERHI LINES LLC

Respondents

ANSWER OF RESPONDENT COMMONWEALTH SHIPPING INC

The abovenamed Respondent COMMONWEALTH SHIPPING INC hereinafter

COMMONWEALTH for Answer to the Complaint in this proceeding states

The Respondent denies that the Claimant Arinze Udegune has standing to

appear in this matter He has no position at DSW INTERNATIONAL INC and

therefore has no standing to appeaz individually in an action based upon an contract

entered into between DSW and COMMONWEALTH See Exhibit AThe

Respondent acknowledges that DSW INTERNATIONAL INC hereinafrer DSW

is aTexas Corporation The Respondent is without knowledge of Arinze Udegbunes

capacity to execute and affidavit Further the affidavit fails to state whether the

davit is based upon the affianYs personal knowledge or from knowledge provided

by others It is therefor inadmissible in support of the Complaint



IL It is admitted that the Claimant DSW is a shipper of cazgo Whether it owns

the cargo or not is unknown and therefore denied It is admitted that

COMMONWEALTH is an NVOCC and that ABOU MEHRI LINES LLC is an ocean

common camer

III This is acargo damage case It is denied that the Federal Maritime

Commission has subject matter jurisdiction over disputes arising pursuant to asingle

bill of lading for damage to cazgo and therefor lacks jurisdiction overthe matters

alleged in the Request for Informal Adjudication of Small Claims It is denied that the

cause ofaction attempted to be alleged in the Request falls within the scope of the

Shipping Act of 1984 as modified by the Ocean Shipping Reform Act of 1998 46

USC 40101 41309 It is admitted that COMMONWEALTH issued abill of

lading for the carriage oftwo automobiles as shown in the bills of lading attached

hereto as Eachibits B and C It is denied that COMMONWEALTH committed

gross negligence and the Request fails to provide factual support or legal support

stating a cause of action for gross negligence It is denied that COMMONWEALTH

has breached its agreement with DSW Even if the cazgo is missing or destroyed

such cazgo damage or loss is not a violation ofthe terms of the Shipping Act of 1984

as modified by the Ocean Shipping reform Act of 1998

IV It is denied that the Claimant suffered damages It is further denied that

prejudgment rate is appropdate It is denied that post judgement interest is

appropriate but if it is then postjudnent interest should be awazded at the legal rate

established by 28 USC 1961 COMMONWEALTH shall in any event be or



become liable for any loss or damage to or in connection with the transportation of

Claimantscazgo in an amount exceeding 500 per package or per customary freight

unit unless the nature and value of such goods have been declazed by the shipper

before shipment and inserted in the bill oflading For COGSA damage limitation

purposesapackage has been defined as aclass of cazgo irrespective ofsize shape

or weight to which some packaging prepazation for transportation has been made

which facilitates handling but which does not necessarily conceal or completely

enclose the goods Aluminios Pozuelo Ltd v SSNaviator 407 F2d 152 155 2d

Cir 1968 See also HayesLeQerAssociates Inc vMVOriental Knieht 765 F2d

1076 l lth Cir 1985 Customary freight unit refers to the unit upon which the

chazge for freight is computed and not to the shipping unit In re Isbrandtsen Co

201 F2d281 286 2d Cir 1953 Bumble Bee Seafoods v SS Kiku Maru 1978

AMC 1586 D Md 1978 Like in this matter items subject to the package limitation

were an automobile Barth v Atlantic Container Line 597FSupp 1254 D Md

1984 tractors Cateroillar Inc vSS Enterorise 725FSupp 1255 S D Ga

1989 Cateroillaz Americas Co and large machines General Electric Co vMV

Nedllovd Rouen 618FSupp 62 S DNY 1985 affd 817 F2d 1022

V Denied there is no information that indicates that DSW is the owner ofthe

cazgo Denied as to Arinze Udegbune being the president ofDSW See Exhibit A

VL COMMONWEALTH admits being an OTI andorNVOCC Without

knowledge therefore denied having represented itself as a freight forwazder to DSW at



the time of contract COMMONWEALTHsFederal Maritime License is attached

herein as Exhibit DWithout knowledge therefore denied as faz as Abou Merhi

VII Denied that Arinze Udegbune is president ofDSW See attached

extract from the Texas Secretary of State Exhibit ADenied that

COMMONWEALTH was hired as an international freight fonvazding agent

VIII Denied as to the first sentence COMMONWEALTH was not instructed to

find asafe reliable reputable and suitable ocean carrier There is no factual

support for this allegation Admitted as to the second sentence

IX Denied COMMONWEALTH did not retain ABOU MERHI LINES SAL

Admitted as to ABOU MERHI LINES USA LLC issuing bills of lading

X The length of the trip is without knowledge therefore denied Without

knowledge and therefore denied as faz as the shipper is ownerof the cazgo Without

knowledge and therefore denied as faz as the allegation of what ABOU MERHI told

Claimant

XI Denied Loss ofcazgo is a foreseeable event that is not unheazd of in

particulaz in the international Loss of cazgo is not extreme and egregious Without

knowledge and therefore denied as the reputation and fame of the Claimant Without

knowledge and therefore denied as to the impact of the loss of the cazgo and its effect

on business turnover Moreover Claimant as amerchant should have insured the

cargo against such a loss

XII Denied as faz as COMMONWEALTH The allegation does not establish



that COMMONWEALTH failed to file with the Commission any agreement Without

knowledge and therefore denied as faz as ABOU MERHIsunreasonably refusing

the deal with the shipper Denied as far as COMMONWEALTH since

COMMONWEALTH always communicated with Claimant

XIII Denied COMMONWEALTH never refused to cooperate with the

Claimant

XIV Denied as to the amount When goods are ost in their entirety rather than

simply damaged the measure of damages is the mazket value ofthe sound goods at

the port ofdestination St Johns NFShipnine Cor Santiaov SeaLandService

Inc 366FSupp 1309 D P R 1973 The court may accept the invoice price when

the fair mazket value is uncertain Terman Foods Inc v Omeea Lines 707F2d

1225 l lth Cir 1983 The shipper must prove both the sound and damaged values

Schoenbaum Hornbook on Admiralty and Maritime Law836 West Group 3d ed

2001 2003 Supp The sound value may be proved by the declazed value if it has

been placed on the bill oflading and additional freight paid United States v Ocean

Bulk Ships Inc 248 F3d 331 SUt Cir 2001

XV Denied at to the amount ofdamages See XIV Denied as to the attorney

fees Attomeys fees and costs which aze not usually recoverable may be awazded

based on the bad faith of the defendant Weinber er v Kendrick 698 F2d 61 80 2d

Cir 1982 there exists an exceptional power to shift fees where an action has been

commenced or conducted in bad faith vexatiously wantonly or for oppressive

reasons quoting FD Rich Co vUnited States ex rel Industrial Lumber Co 417



US 116 129 1974 Dow Chemical Pacific Ltd v Rascator Mazitime SA 782

F2d 329 344 2d Cir 1986 to uphold awazd of attomeys fees based on bad faith

exception appellate court must see both cleaz evidence that the challenged actions

aze entirely without color and are taken for reasons of hazassment or delay or for

other improper purposes Weinbererv Kendrick 698 F2d at 80 quoting

Nemeroffv Abelson 620F2d339 348 2d Cir 1980 andahigh degree of

specificity in the factual findings of the lower courts WeinberervKendrick 698

F2dat 80 see Browning Debenture Holders Committee v DASA Cor 560F2d

ios ios9 zacri9

XVI Denied at to the rate ofpre judgment and postjudnent interests It is not

appropriate to request preyudnent interests It is denied that post judgement interest

is appropriate but if it is then post judgment interest should be awazded at the legal

rate established by 28USC1961

XVII Denied Less than one yeaz passed since the cazgo was reportedly missing

This is hazdly a case where time is ofthe essence

XVIII Denied COMMONWEALTH refuses to use the informal adjudication

under Subpart S and requests formal adjudication under Subpart T

To the extent not othenvise denied and there aze other allegations to the complaint the same aze

denied



FIRST AFFIRMATIVE DEFENSE

The rights and liabilities of the parties aze governed by the Carriage ofGoods by Sea Act

46USC30701 which applies to the shipment exproprio vigore Under Section45of the

Act the liability of the NVOCC and the OCC are limited to 500 per package The

COMMONWEALTH bill of lading clearly lists the number1under the Number of Packages

column on each of the two NVOCCbills of lading copies ofwhich aze attached hereto as

Exhibits B and C

WHEREFORE Respondent COMMONWEALTH SHIPPING INC prays that the Complaint in

this proceeding be dismissed

COMMONWEALTH SHIPPING INC

By Victor Onyeujo

President CEO

9560 Skillman Street Suite 100 Dallas TX 75243

Dated t Dallas Texas this 3 day of May 2009

Attomey

8777 San Jose Blvd Suite 803 Jacksonville FL 32217



VERIFICATION

State of Texas County of Dallas ss Victor Onyeujo being first duly swom on oath deposes and

says that he is the person who signed the foregoing Answer to the Complaint that he has read the

Complaint and that the facts stated therein upon information received from others Affiant

believes to be true

Subscribed and swom to before me anotary public in and for the State ofTexas County of

Dallas this day of May 2009

Seal

CHRISTOPHER L ZETILE

NOY1T PUUIIC My CommUslotl res

May 20 2010

2arwd

My Commission expires s 0 O

CERTIFICATE OF SERVICE

I hereby certify that a true ard correct copy of the foregoing has been

furnished this day of May 2009 via US Mail to Don B Chae Esquire 3010

LBJ Freeway Suite 750 Dallas Texas 75234 counsel foz DSW International

Inc and to Abou Merhi Lines USA LLC 13453 North Main Street Suite 505
Jacksonville Florida 32218

SULLNAN CO Y

L
GJ ROD ULLIVAN JR ESQUIRE
Florida Baz No 356794

8777 San Jose Blvd

Suite 803

Jacksonville Florida 32217

904 3556000 Office

904 7370920 Facsimile

Attorney for COMMONWEALTH
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UCC Business Or2anirations Trademarks Notary Ac

BUSINESS ORGANI7ATIONS INQUIItY VIEWENTITY

Briefcase LoQOUt

Formation Date NA

Tax TD 32014927530 FEIN

Duration Perpetual

Name DSW Intemational Inc

Address 11180 HARRY HINE5 BLVD STE 0

DALLAS TX 752294603 USA

Filing Number 800335808 EntiTy Type Domestic ForProfif

Corporation
Original Date ofFiling Apri128 2004 Entity Status In existence

REGISTERED FILING ASSLIMED ASSOCIATED

AGENT HISTORY NAME5 MANAGEMENT NAMES ENTITIES

Last Update Name Title Address j
Mazch 14 2008 CHIOMA iJNEGBLJNE Director 3505 RD

PLANO TX 75025 USA

March 14 2008 ADAIRE ENEGBL7ME Director 3136 SMOKEFORD LN

GRAND PRAIRIE TX75052 USA

Mazch 14 2008 TYNA EYER Director 3136 SMOKEFORD LN

LINEGBUME GRAND PRAIRIE TX75052 USA

March 14 2008 TYNA EYER PRESIDENT 3136 SMOKEFORD LN

LJNEGBUME GRAND PRAIRIE TX 75052 USA

Order Retum to Search

Irstructions
Y To place an order for additional information about a filing press the Order button

of1 5192009312 PM



1ivrrttt aH1YYiNG INC CitC 1
2EXporter PnripalorsellerIicenseeandaddress inUUdi LpCode SDOCVment Numbef 5a8illof g Number

DSW INTERNATIONAL ING JCS 3002

i1180 IIt1RF2Y HIIVES BLVA110 6Export Refereces 6aReference No

1793 719

DALLASTX

USA Zip Code 75229

3Consigned To 7Fonvardtng Agent Name and Address 2143C37177
UDEMBA ELECTROPIICS COY LTD COMMNWEALTH SHIPPING INC
133 IDEWU INDUSTZtTAL 9560SIIILMAN80AD SUITE 1QQ

DALLAS TEXAS 75243 FMC 019202

OLODIAPAPALAGOS BPoint StateJ orOdgin or FTL Number

NIGERIA JACKSONVIILEFL

4Nody Parry I Intermediate ConsigneeNameand address Also Notify acWlor Addffional Roudrg InsWCtions

SAME AS ABOVE

12PreCardageBy t3Place of Receipt by PreCartier

74Exporting Carrier 15Port ot Loading f Export tOLoading Piet Tertninal

SEAAfINtED YOY806 JACKSONVIILE

16Foreign Port of UnloadirgVessel and afr onry 17PIate of DeliVery by ORCartfef 71Typa of Mova 11aContainerizedVesse
COTONOU VESSEL Yes No

Marks and Numbers Numbu of Descripflon Of CommoQties In Schedule e detae Gross eigbt Measure

18 Padcages 20 n

RO LJB59703 1813 kgs
AES XTN O1A821828719

TIL4NSIT NIGERIA AFSTTN X20080527043537

SED FIIED ELECRtO ICALLY

AES XTNO10821828 19 FREIGH7 PREPAID ON BOARD 06101l2008 ATJACKSONVILIE
ON B ARD NAMED VESSEL SEA AHMED VOY806 VIAA60U MERH LINES S CARRIER

These c odi6es ec6n oorsoflwarc wereex rted from the United States inaccordance with tLe ex rt A inistratloa re la6ons

CONDITIONS CONTiNUED FROM REVERSESID
In accepling tliis Bll of Lading the Shipper the Consignee and Ma Ovmer of She

7oods agree to be bound by all of its stipulations and condiUonS wheNer wcitten printed
irstamped on the front orbackhereo any local wstoms ofprivileges to the contrary
iotwiMstanding
in agreement the Shipper specifiqfly approves tle dauses on ttie front and on the
ack of Ihis Bill of Lading

COMMONWEALTH SfIIPPING INC
As Agents For The Shipper

d WITNESS WHEREOF the master ofAgent of said vessel has affirtned to THRcE
IORIGINAL Bilts of Lading a11 of this tenor and date one of which being accompiished
ie other to stand void

i6I62008

Date Agents
LNo

ORIGINAL
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Dv 4
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2Exportef PnnciDal orsellerIicensee and address Indudin9 Zi0 Code SDOwment Number SaBillof Lading Numbef

DSW IlYTERNATIONAL INC JCC 3002
11180 HAIiRYHINES BLVD 110 6Export References 6aReference No

1794 720
DALLASTX
USA Zip Code 75229

3ConsignedTo 7FOrwardingPyentNameandAddress 2143Ci7177
UDEMBA ELECTROIVICS COY LTD COMMONWEALTH SHIPPING INC
133 IDERUIIVDUSTRIAL 9560SIQILMANROAD SUITE 100

DAILASTEXAS 75243 FMC 019202
OLODIAPAPALAGOS BPoint Shate or Origin or FRNumber
NIGERIA JACKSONVIILEFL

4Notify Party Intermediate Consignee Name aMAddress fJso Notify anNor AddiBonal Routing InsWctions

12PreCartiage By 13PIace of Recefpt byPreCarrier

14Exporting Carrier 15Port ot Loading Export 10LoadingPier Tertnial
SEA AAMED VOY 0806 JACKSONVIILE
16Foreign Port ot UnloadingVessel and aVoNy
COTONOU

17PIace of Delivery by OoCartier 11Typeof Move

VESSEL
11aContainerizedVesse

Yes No
Marks and Numbers Numberof Desaip8on Of Commodides In SchedWe ederau Gross eight Measure

18 Packages 20 Kpos 21 22
RORO 1

rIES XTN O1082828720
TRANSIT HIGERIA AES ITN X20080527043296

SED FIIED ELECIRO ICALLY

I
AES XTN O1082182 20 FREIGHT PREPAID ON BOARD 0601l2008 AT JACKSONVIILE

ON B ARDNAMED VESSEL SEA AHMED VOY0806 VIA ABOU MERIII LINES S CARRIE
Thesec odides tx6n oorsoRware were rted from the United Stata ieeccordansewith the ex R Ad inistration n laaons
lurvulilVlVJ Wrv ILLVUtUtlVMKC VYILIC JlUt

In accepting this Bill of Lading tha Shipper tne Consignee and tlie Owner of ihe
goods agree to be bound by all of its stipulations and condidons whefherwritten printed
or stamped on fhe front or back hereof any local astoms of privileges to the contrary
notwithstanding

In agreemen4 the Shipper spedficatly approves ihe dauses on the froni and on iha
back of fhis Bill of Ladng

COIvv10NWEALTH SHIPPING INC
As Agents FaThe Shipper

IN WITNESS WHEREOF the master of Agent of said vessel has affirtned to THREE
3ORIGINAI Bills of Lading all of Uiis tenor and date one ofwhirh being accomplished
ihe other to stand void

6l2008
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